lOlsT  Congress 
2d  Session 


HOUSE  OF  REPRESENTATIVES 


Rept.  101-485 
Parts 


AMERICANS  WITH  DISABILITIES  ACT  OF  1990 


May  15,  1990.— Ordered  to  be  printed 


Mr.  Brooks,  from  the  Committee  on  the  Judiciary, 
submitted  the  following 

REPORT 

together  with 
ADDITIONAL  AND  DISSENTING  VIEWS 

[To  accompany  H.R.  2273  which  on  May  9,  1989,  was  referred  jointly  to  the  Commit- 
tee on  Education  and  Labor,  the  Committee  on  Energy  and  Commerce,  the  Com- 
mittee on  Public  Works  and  Transportation,  and  the  Committee  on  the  Judiciary] 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  the  Judiciary,  to  whom  was  referred  the  bill 
(H.R.  2273)  to  establish  a  clear  and  comprehensive  prohibition  of 
discrimination  on  the  basis  of  disability,  having  considered  the 
same,  report  favorably  thereon  with  an  amendment  and  recom- 
mend that  the  bill  as  amended  do  pass. 

The  amendment  is  as  follows: 

Strike  out  all  after  the  enacting  clause  and  insert  in  lieu  thereof 
the  following: 

SECTION  1.  SHORT  TITLE;  TABLE  OF  CONTENTS. 

(a)  Short  Title. — This  Act  mav  be  cited  as  the  "Americans  with  DisabiHties  Act 
of  1990". 

(b)  Table  of  Contents. — The  table  of  contents  is  as  follows: 

Sec.  1.  Short  title;  table  of  contents. 

Sec.  2.  Findings  £ind  purposes. 

Sec.  3.  Definitions. 

TITLE  I-EMPLOYMENT 

Sec.  101.  Definitions. 

Sec.  102.  Discrimination. 

Sec.  103.  Defenses. 

Sec.  104.  Illegal  use  of  drugs  and  alcohol. 

Sec.  105.  Posting  notices. 

Sec.  106.  Regulations. 

Sec.  107.  Enforcement. 

Sec.  108.  Effective  date. 
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TITLE  II— PUBLIC  SERVICES 

Sec.  201.  Definition. 
Sec.  202.  Discrimination. 

Sec.  203.  Actions  applicable  to  public  transportation  provided  by  public  entities  considered  discriminatory. 
Sec.  204.  Regulations. 
Sec.  205.  Enforcement. 
Sec.  206.  Effective  date. 

TITLE  III— PUBLIC  ACCOMMODATIONS  AND  SERVICES  OPERATED  BY  PRIVATE  ENTITIES 
Sec.  30L  Definitions. 

Sec.  302.  Prohibition  of  discrimination  by  public  accommodations. 

Sec.  303.  New  construction  in  public  accommodations  and  commercial  facilities. 

Sec.  304.  Prohibition  of  discrimination  in  public  transportation  services  provided  by  private  entities. 

Sec.  305.  Study. 

Sec.  306.  Regulations. 

Sec.  307.  Exemptions  for  private  clubs  and  religious  organizations. 

Sec.  308.  Enforcement. 

Sec.  309.  Examinations  and  courses. 

Sec.  310.  Effective  date. 

TITLE  rV-TELECOMMUNICATIONS  RELAY  SERVICES 
Sec.  401.  Telecommunication  services  for  hearing-impaired  and  speech-impaired  individuals. 

TITLE  V— MISCELLANEOUS  PROVISIONS 

Sec.  501.  Construction. 

Sec.  502.  Prohibition  gainst  retaliation  and  coercion. 
Sec.  503.  State  immunity. 

Sec.  504.  Regulations  by  the  Architectural  and  Transportation  Barriers  Compliance  Board. 

Sec.  505.  Attorney's  fees. 

Sec.  506.  Technical  assistance. 

Sec.  507.  Federal  wilderness  areas. 

Sec.  508.  Transvestites. 

Sec.  509.  Congressional  inclusion. 

Sec.  510.  Illegal  use  of  drugs. 

Sec.  511.  Definitions. 

Sec.  512.  Amendments  to  the  Rehabilitation  Act. 
Sec.  513.  Alternative  means  of  dispute  resolution. 
Sec.  514.  Severability. 

SEC.  2.  FINDINGS  AND  PURPOSES. 

(a)  Findings. — Congress  finds  that — 

(1)  some  43,000,000  Americans  have  one  or  more  physical  or  mental  disabil- 
ities, and  this  number  is  increasing  as  the  population  as  a  whole  is  growing 
older; 

(2)  historically,  society  has  tended  to  isolate  and  segregate  individuals  with 
disabilities,  and,  despite  some  improvements,  such  forms  of  discrimination 
against  individuals  with  disabilities  continue  to  be  a  serious  and  pervasive 
social  problem; 

(3)  discrimination  against  individuals  with  disabilities  persists  in  such  critical 
areas  as  employment,  housing,  public  accommodations,  education,  transporta- 
tion, communication,  recreation,  institutionalization,  health  services,  voting, 
and  access  to  public  services; 

(4)  unlike  individuals  who  have  experienced  discrimination  on  the  basis  of 
race,  color,  sex,  national  origin,  religion,  or  age,  individuals  who  have  experi- 
enced discrimination  on  the  basis  of  disaljility  have  often  had  no  legal  recourse 
to  redress  such  discrimination; 

(5)  individuals  with  disabilities  continually  encounter  various  forms  of  dis- 
crimination, including  outright  intentional  exclusion,  the  discriminatory  effects 
of  architectural,  transportation,  and  communication  barriers,  overprotective 
rules  and  policies,  failure  to  make  modifications  to  existing  facilities  and  prac- 
tices, exclusionary  qualification  standards  and  criteria,  segregation,  and  relega- 
tion to  lesser  services,  programs,  activities,  benefits,  jobs,  or  other  opportunities; 

(6)  census  data,  national  polls,  and  other  studies  have  documented  that  people 
with  disabilities,  as  a  group,  occupy  an  inferior  status  in  our  society,  and  are 
severely  disadvantaged  socially,  vocationally,  economically,  and  educationally; 

(7)  individuals  with  disabilities  are  a  discrete  and  insular  minority  who  have 
been  faced  with  restrictions  and  limitations,  subjected  to  a  history  of  purposeful 
unequal  treatment,  and  relegated  to  a  position  of  political  powerlessness  in  our 
society,  based  on  characteristics  that  are  beyond  the  control  of  such  individuals 
and  resulting  from  stereotypic  assumptions  not  truly  indicative  of  the  individ- 
ual ability  of  such  individuals  to  participate  in,  and  contribute  to,  society; 

(8)  the  Nation's  proper  goals  regarding  individuals  with  disabilities  are  to 
assure  equality  of  opportunity,  full  participation,  independent  living,  and  eco- 
nomic self-sufficiency  for  such  individuals;  and 
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(9)  the  continuing  existence  of  unfair  and  unnecessary  discrimination  and 
prejudice  denies  people  with  disabilities  the  opportunity  to  compete  on  an  equal 
basis  and  to  pursue  those  opportunities  for  which  our  free  society  is  justifiably 
famous,  and  costs  the  United  States  billions  of  dollars  in  unnecessary  expenses 
resulting  from  dependency  and  nonproductivity. 
(b)  Purpose. — It  is  the  purpose  of  this  Act — 

(1)  to  provide  a  clear  and  comprehensive  national  mandate  for  the  elimina- 
tion of  discrimination  against  individuals  with  disabilities; 

(2)  to  provide  clear,  strong,  consistent,  enforceable  standards  addressing  dis- 
crimination against  individuals  with  disabilities; 

(3)  to  ensure  that  the  Federal  Government  plays  a  central  role  in  enforcing 
the  standards  established  in  this  Act  on  behalf  of  individuals  with  disabilities; 
and 

(4)  to  invoke  the  sweep  of  congressional  authority,  including  the  power  to  en- 
force the  fourteenth  amendment  and  to  regulate  commerce,  in  order  to  address 
the  major  areas  of  discrimination  faced  day-to-day  by  people  with  disabilities. 

SEC.  3.  DEFINITIONS. 

As  used  in  this  Act: 

(1)  AuxiUARY  AIDS  AND  SERVICES. — The  term  "auxiliary  aids  and  services"  in- 
cludes— 

(A)  qualified  interpreters  or  other  effective  methods  of  making  aurally  de- 
livered materials  available  to  individuals  with  hearing  impairments; 

(B)  qualified  readers,  taped  texts,  or  other  effective  methods  of  making 
visually  delivered  materials  available  to  individuals  with  visual  impair- 
ments; 

(C)  acquisition  or  modification  of  equipment  or  devices;  and 

(D)  other  similar  services  and  actions. 

(2)  DiSABiUTY. — The  term  "disability"  means,  with  respect  to  an  individual — 

(A)  a  physical  or  mental  impairment  that  substantially  limits  one  or 
more  of  the  major  life  activities  of  such  individual; 

(B)  a  record  of  such  an  impairment;  or 

(C)  being  regarded  as  having  such  an  impairment. 

(3)  State. — The  term  "State"  means  each  of  the  several  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto  Rico,  Guam,  American  Samoa,  the 
Virgin  Islands,  the  Trust  Territory  of  the  Pacific  Islands,  and  the  Common- 
wealth of  the  Northern  Mariana  Islands. 

TITLE  I— EMPLOYMENT 

SEC.  101.  DEFINITIONS. 

As  used  in  this  title: 

(1)  Commission. — The  term  "Commission"  means  the  Equal  Employment  Op- 
portunity Commission  established  by  section  705  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000e-4). 

(2)  Covered  entity. — The  term  "covered  entity"  means  an  employer,  employ- 
ment agency,  labor  organization,  or  joint  labor-management  committee. 

(3)  Employee. — The  term  "employee"  meins  an  individual  employed  by  an 
employer. 

(4)  Employer. — 

(A)  The  term  "employer"  means  a  person  engaged  in  an  industry  affect- 
ing commerce  who  has  15  or  more  employees  for  each  working  day  in  each 
of  20  or  more  calendar  weeks  in  the  current  or  preceding  calendar  year, 
and  any  agent  of  such  person,  except  that,  for  two  years  following  the  effec- 
tive date  of  this  title,  an  employer  means  a  person  engaged  in  an  industry 
affecting  commerce  who  has  25  or  more  employees  fpr  each  working  day  in 
each  of  20  or  more  calendar  weeks  in  the  current  or  preceding  year,  and 
any  agent  of  such  person. 

(B)  Exceptions. — The  term  "employer"  does  not  include — 

(i)  the  United  States,  a  corporation  wholly  owned  by  the  government 
of  the  United  States,  or  an  Indian  tribe;  or 

(ii)  a  bona  fide  private  membership  club  (other  than  a  labor  organiza- 
tion) that  is  exempt  from  taxation  under  section  501(c)  of  the  Internal 
Revenue  Code  of  1986. 

(5)  Illegal  use  of  drugs. — The  term  "drugs"  means  controlled  substances,  as 
defined  in  schedules  I  through  V  of  section  202  of  the  Controlled  Substances  Act 
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(21  U.S.C.  812),  the  possession  or  distribution  of  which  is  unlawful  under  such 
Act.  The  term  "illegal  use  of  drugs"  does  not  mean  the  use  of  controlled  sub- 
stances taken  under  supervision  of  a  licensed  health  care  professional  or  other 
uses  authorized  by  the  Controlled  Substances  Act  or  other  provisions  of  Federal 
law. 

(6)  Person,  etc. — The  terms  "person",  "labor  organization",  "employment 
agency",  "commerce",  and  "industry  affecting  commerce",  shall  have  the  same 
meaning  given  such  terms  in  section  701  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000e). 

(7)  Qualified  individual  with  a  disability. — The  term  "qualified  individual 
with  a  disability"  means  an  individual  with  a  disability  who,  with  or  without 
reasonable  accommodation,  can  perform  the  essential  functions  of  the  employ- 
ment position  that  such  individual  holds  or  desires.  For  the  purposes  of  this 
title,  consideration  shall  be  given  to  the  employer's  judgment  as  to  what  func- 
tions of  a  job  are  essential. 

(8)  Direct  threat. — The  term  "direct  threat"  means  a  significant  risk  to  the 
health  or  safety  of  others  that  cannot  be  eliminated  by  reasonable  accommoda- 
tion. 

(9)  Reasonable  accommodation. — The  term  "reasonable  accommodation" 
may  include — 

(A)  making  existing  facilities  used  by  employees  readily  accessible  to  and 
usable  by  individuals  with  disabilities;  and 

(B)  job  restructuring,  part-time  or  modified  work  schedules,  reassignment 
to  a  vacant  position,  acquisition  or  modification  of  equipment  or  devices,  ap- 
propriate adjustment  or  modifications  of  examinations,  training  materials 
or  policies,  the  provision  of  qualified  readers  or  interpreters,  and  other 
similar  accommodations  for  individuals  with  disabilities. 

(10)  Undue  hardship. — 

(A)  In  general. — The  term  "undue  hardship"  means  an  action  requiring 
significant  difficulty  or  expense,  when  considered  in  light  of  the  factors  set 
forth  in  subparagraph  (B). 

(B)  Factors  to  be  considered. — In  determining  whether  an  accommoda- 
tion would  impose  an  undue  hardship  on  a  covered  entity,  factors  to  be  con- 
sidered include — 

(i)  the  nature  and  cost  of  the  accommodation  needed  under  this  Act; 

(ii)  the  overall  financial  resources  of  the  facility  or  facilities  involved 
in  the  provision  of  the  reasonable  accommodation;  the  number  of  per- 
sons employed  at  the  facility;  the  effect  on  expenses,  resources,  or  the 
impact  otherwise  of  such  accommodation  upon  the  operation  of  the  fa- 
cility; 

(iii)  the  overall  financial  resources  of  the  covered  entity;  the  overall 
size  of  the  business  of  a  covered  entity  with  respect  to  the  number  of  its 
employees,  the  number,  type,  and  location  of  its  facilities;  and 

(iv)  the  t3rpe  of  operation  or  operations  of  the  covered  entity,  includ- 
ing the  composition  and  structure  of  the  workforce  of  such  entity;  the 
geographic  separateness,  administrative,  and  fiscal  relationship  of  the 
facility  or  facilities  in  question  to  the  covered  entity. 

SEC.  102.  DISCRIMINATION. 

(a)  General  Rule. — No  covered  entity  shall  discriminate  against  a  qualified  indi- 
vidual with  a  disability  because  of  the  disability  of  such  individual  in  regard  to  job 
application  procedures,  the  hiring,  advancement,  or  discharge  of  employees,  employ- 
ee compensation,  job  training,  and  other  terms,  conditions,  and  privileges  of  employ- 
ment. 

(b)  Construction. — As  used  in  subsection  (a),  the  term  "discriminate"  includes — 

(1)  limiting,  segregating,  or  classifying  a  job  applicant  or  employee  in  a  way 
that  adversely  affects  the  opportunities  or  status  of  such  applicant  or  employee 
because  of  the  disability  of  such  applicant  or  employee; 

(2)  participating  in  a  contractual  or  other  arrangement  or  relationship  that 
has  the  effect  of  subjecting  a  covered  entity's  qualified  applicant  or  employee 
with  a  disability  to  the  discrimination  prohibited  by  this  title  (such  relationship 
includes  a  relationship  with  an  emplo3rment  or  referral  agency,  labor  union,  an 
organization  providing  fringe  benefits  to  an  employee  of  the  covered  entity,  or 
an  organization  providing  training  and  apprenticeship  programs); 

(3)  utilizing  standards,  criteria,  or  methods  of  administration — 

(A)  that  have  the  effect  of  discrimination  on  the  basis  of  disability;  or 
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(B)  that  perpetuate  the  discrimination  of  others  vrho  are  subject  to 
common  administrative  control; 

(4)  excluding  or  otherwise  denying  equal  jobs  or  benefits  to  a  qualified  individ- 
ual because  of  the  known  disability  of  an  individual  with  whom  the  qualified 
individual  is  known  to  have  a  relationship  or  association; 

(5XA)  not  making  reasonable  accommodations  to  the  known  physical  or 
mental  limitations  of  an  otherwise  qualified  individual  with  a  disability  who  is 
an  applicant  or  employee,  unless  such  covered  entity  can  demonstrate  that  the 
accommodation  would  impose  an  undue  hardship  on  the  operation  of  the  busi- 
ness of  such  covered  entity;  or 

(B)  denying  employment  opportunities  to  a  job  applicant  or  employee  who  is 
an  otherwise  qualified  individual  with  a  disability,  if  such  denial  is  based  on  the 
need  of  such  covered  entity  to  make  reasonable  accom.modation  to  the  physical 
or  mental  impairments  of  the  employee  or  applicant; 

(6)  using  qualification  standards,  employment  tests  or  other  selection  criteria 
that  screen  out  or  tend  to  screen  out  an  individual  with  a  disability  or  a  class  of 
individuals  with  disabilities  unless  the  test  or  other  selection  criteria,  as  used 
by  the  covered  entity,  is  shown  to  be  job-related  for  the  position  in  question  and 
is  consistent  with  business  necessity;  and 

(7)  failing  to  select  and  administer  tests  concerning  employment  in  the  most 
effective  manner  to  ensure  that,  when  such  test  is  administered  to  a  job  appli- 
cant or  employee  who  has  a  disability  that  impairs  sensory,  manual,  or  speak- 
ing skills,  such  test  results  accurately  reflect  the  skills,  aptitude,  or  whatever 
other  factor  of  such  applicant  or  employee  that  such  test  purports  to  measure, 
rather  than  reflecting  the  impaired  sensory,  manual,  or  speaking  skills  of  such 
employee  or  applicant  (except  where  such  skills  are  the  factors  that  the  test 
purpcnd  to  measure). 

(c)  Medical  Examinations  and  Inquiries.— 

(1)  In  general. — The  prohibition  against  discrimination  as  referred  to  in  sub- 
section (a)  shall  include  medical  examinations  and  inquiries. 

(2)  Preemployment. — 

(A)  Prohibited  examination  or  inquiry.— Except  as  provided  in  para- 
graph (3),  a  covered  entity  shall  not  conduct  a  medical  examination  or 
make  inquiries  of  a  job  applicant  as  to  whether  such  applicant  is  an  individ- 
ual with  a  disability  or  as  to  the  nature  or  severity  of  such  disability. 

(B)  Acceptable  inquiry. — A  covered  entity  may  make  preemployment  in- 
quiries into  the  ability  of  an  applicant  to  perform  job-related  functions. 

(3)  Employment  entrance  examination. — A  covered  entity  may  require  a 
medical  examination  after  an  offer  of  employment  has  been  made  to  a  job  appli- 
cant and  prior  to  the  commencement  of  the  employment  duties  of  such  appli- 
cant, and  may  condition  an  offer  of  employment  on  the  results  of  such  examina- 
tion, if— 

(A)  all  entering  employees  are  subjected  to  such  an  examination  regard- 
less of  disability; 

(B)  information  obtained  regarding  the  medical  condition  or  nistory  of  the 
applicant  is  collected  and  maintained  on  separate  forms  and  in  separate 
medical  files  and  is  treated  as  a  confidential  medical  record,  except  that — 

(i)  supervisors  and  managers  may  be  informed  regarding  necessary 
restrictions  on  the  work  or  duties  of  the  employee  and  necessary  ac- 
commodations; 

(ii)  first  aid  and  safety  personnel  may  be  informed,  when  appropriate, 
if  the  disability  might  require  emergency  treatment;  and 

(iii)  government  officials  investigating  compliance  with  this  Act  shall 
be  provided  relevant  information  on  request;  and 

(C)  the  results  of  such  physical  examination  are  used  only  in  accordance 
with  this  title. 

(4)  Examination  and  inquiry. — 

(A)  Prohibited  examinations  and  inquiries. — A  covered  entity  shall  not 
require  a  medical  examination  and  shall  not  make  inquiries  of  an  employee 
as  to  whether  such  employee  is  an  individual  with  a  disability  or  as  to  the 
nature  or  severity  of  the  disability,  unless  such  examination  or  inquiry  is 
shown  to  be  job-related  and  consistent  with  business  necessity. 

(B)  Acceptable  examinations  and  inquiries. — A  covered  entity  may  con- 
duct voluntary  medical  examinations,  including  voluntary  medical  histo- 
ries, which  are  part  of  an  employee  health  program  available  to  employees 
at  that  work  site.  A  covered  entity  may  make  inquiries  into  the  ability  of 
an  employee  to  perform  job-related  functions. 
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(C)  Requirement. — Information  obtained  under  subparagraph  (B)  regard- 
ing the  medical  condition  or  history  of  any  employee  are  subject  to  the  re- 
quirements of  subparagraphs  (B)  and  (C)  of  paragraph  (3). 

SEC.  103.  DEFENSES. 

(a)  In  General.— It  may  be  a  defense  to  a  charge  of  discrimination  under  this  Act 
that  an  alleged  application  of  qualification  standards,  tests,  or  selection  criteria  that 
screen  out  or  tend  to  screen  out  or  otherwise  deny  a  job  or  benefit  to  an  individual 
with  a  disability  has  been  shown  to  be  job-related  and  consistent  with  business  ne- 
cessity, and  such  performance  cannot  be  accomplished  by  reasonable  accommoda- 
tion, as  required  under  this  title. 

(b)  Qualification  Standards.— The  term  "qualification  standards"  may  include  a 
requirement  that  an  individual  shall  not  pose  a  direct  threat  to  the  health  or  safety 
of  other  individuals  in  the  workplace. 

(c)  Religious  Entities.— 

(1)  In  general. — This  title  shall  not  prohibit  a  religious  corporation,  associa- 
tion, educational  institution,  or  society  from  giving  preference  in  employment  to 
individuals  of  a  particular  religion  to  perform  work  connected  with  the  carrying 
on  by  such  corporation,  association,  educational  institution,  or  society  of  its  ac- 
tivities. 

(2)  Religious  tenets  requirement. — Under  this  title,  a  religious  organization 
may  require  that  all  applicants  and  employees  conform  to  the  religious  tenets  of 
such  organization. 

SEC.  104.  ILLEGAL  USE  OF  DRUGS  AND  ALCOHOL. 

(a)  Qualified  Individual  With  a  Disability. — For  purposes  of  th^s  title,  the  term 
"qualified  individual  with  a  disability"  shall  not  include  any  employee  or  applicant 
who  is  a  current  illegal  user  of  drugs,  when  the  covered  entity  acts  on  iiie  basis  of 
such  use. 

(b)  Nothing  in  subsection  (a)  shall  be  construed  to  exclude  as  a  qualified  individual 
with  a  disability  an  individual  who  (i)  has  successfully  completed  a  supervised  drug 
rehabilitation  program  and  is  no  longer  illegally  using  drugs,  or  has  otherwise  been 
rehabilitated  successfully  and  is  no  longer  illegally  using  drugs,  or  (ii)  is  participat- 
ing in  a  supervised  rehabilitation  program  and  is  no  longer  illegally  using  drugs,  or 
(iii)  is  erroneously  regarded  as  being  an  illegal  user  of  drugs  but  is  not  illegally 
using  drugs.  Provided  that  it  shall  not  be  a  violation  of  this  Act  for  a  covered  entity 
to  adopt  or  administer  reasonable  policies  or  procedures,  including  but  not  limited 
to  drug  testing,  designed  to  ensure  that  an  individual  defined  in  this  paragraph  is 
no  longer  illegally  using  drugs. 

(c)  Authority  of  Covered  Entity. — A  covered  entity — 

(1)  may  prohibit  the  use  of  alcohol  or  the  illegal  use  of  drugs  at  the  workplace 
by  all  employees; 

(2)  may  require  that  employees  shall  not  be  under  the  influence  of  alcohol  or 
the  illegal  use  of  drugs  at  the  workplace; 

(3)  may  require  that  employees  behave  in  conformance  with  the  requirements 
established  under  the  Drug-Free  Workplace  of  1988  (41  U.S.C.  701  et  seq.); 

(4)  may  hold  an  employee  who  is  an  illegal  user  of  drugs  or  an  alcoholic  to  the 
same  qualification  standards  for  employment  or  job  performance  and  behavior 
that  such  entity  holds  other  employees,  even  if  any  unsatisfactory  performance 
or  behavior  is  related  to  the  use  of  drugs  or  alcohol  by  the  employee;  and 

(5)  may  require  employees  in  sensitive  positions,  as  defined  by  the  Depart- 
ment of  Transportation  regulations  regarding  alcohol  and  drug  use,  the  Depart- 
ment of  Defense  drug-free  workplace  regulations,  and  the  Nuclear  Regulatory 
Commission  regulations  regarding  alcohol  and  drug  use,  to  comply  with  the 
standards  established  by  such  regulations. 

(d)  Drug  Testing.— 

(1)  In  general. — For  purposes  of  this  title,  a  test  to  determine  the  illegal  use 
of  drugs  shall  not  be  considered  a  medical  examination. 

(2)  Construction. — Nothing  in  this  title  shall  be  construed  to  encourage,  pro- 
hibit, or  authorize  the  conducting  of  drug  testing  for  illegal  use  of  drugs  of  job 
applicants  or  employees  or  making  emplojrment  decisions  based  on  such  test  re- 
sults. 

SEC.  105.  posting  NOTICES. 

Every  employer,  employment  agency,  labor  organization,  or  joint  labor-manage- 
ment committee  covered  under  this  title  shall  post  notices  in  an  accessible  format  to 
applicants,  employees,  and  members  describing  the  applicable  provisions  of  this  Act, 
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-in  the  manner  prescribed  by  section  711  of  the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000e-10). 

SEC.  106.  REGULATIONS. 

Not  later  than  1  year  after  the  date  of  enactment  of  this  Act,  the  Commission 
shall  issue  regulations  in  an  accessible  format  to  carry  out  this  title  in  accordance 
with  subchapter  II  of  chapter  5  of  title  5,  United  States  Code. 

SEC.  107.  ENFORCEMENT. 

(a)  Powers,  Remedies,  and  Procedures. — The  powers,  remedies,  and  procedures 
set  forth  in  sections  705,  706,  707,  709,  and  710  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000e-4,  2000e-5,  2000e-6,  2000e-8,  and  2000e-9)  shall  be  the  powers,  reme- 
dies, and  procedures  this  title  provides  to  the  Commission,  to  the  Attorney  General, 
or  to  any  person  alleging  discrimination  on  the  basis  of  disability  in  violation  of  any 
provisions  of  this  Act,  or  regulations  promulgated  under  section  106,  concerning  em- 
ployment. 

(b)  Coordination. — The  agencies  with  enforcement  authority  for  actions  which 
allege  employment  discrimination  under  this  title  and  under  the  Rehabilitation  Act 
of  1973  shall  develop  procedures  to  ensure  that  administrative  complaints  filed 
under  this  title  and  under  the  Rehabilitation  Act  of  1973  are  dealt  with  in  a  manner 
that  avoids  duplication  of  effort  and  prevents  imposition  of  inconsistent  or  conflict- 
ing standards  for  the  same  requirements  under  this  title  and  the  Rehabilitation  Act 
of  1973.  Such  agencies  shall  establish  such  coordinating  mechanisms  in  memoranda 
of  understanding  or  regulations  implementing  this  title  and  the  Rehabilitation  Act 
of  1973. 

SEC.  108.  EFFECTIVE  DATE. 

This  title  shall  become  effective  24  months  after  the  date  of  enactment. 
TITLE  11— PUBLIC  SERVICES 


SEC.  201.  DEFINITION. 

As  used  in  this  title,  the  term  "qualified  individual  with  a  disability"  means  an 
individual  with  a  disability  who,  with  or  without  reasonable  modifications  to  rules, 
policies,  or  practices,  the  removal  of  architectural,  communication,  or  transportation 
barriers,  or  the  provision  of  auxiliary  aids  and  services,  meets  the  essential  eligibil- 
ity requirements  for  the  receipt  of  services  or  the  participation  in  programs  or  ac- 
tivities provided  by  a  department,  agency,  special  purpose  district,  or  other  instru- 
mentality of  a  State  or  a  local  government. 

SEC.  202.  DISCRIMINATION. 

No  qualified  individual  with  a  disability  shall,  by  reason  of  such  disability,  be  ex- 
cluded from  the  participation  in,  be  denied  the  benefits  of,  or  be  subjected  to  dis- 
crimination by  a  department,  agency,  special  purpose  district,  or  other  instrumen- 
tality of  a  State  or  a  local  government. 

SEC.  203.  ACTIONS  APPLICABLE  TO  PUBLIC  TRANSPORTATION  PROVIDED  BY  PUBLIC  ENTITIES 
CONSIDERED  DISCRIMINATORY. 

(a)  Definition. — As  used  in  this  title,  the  term  "public  transportation"  means 
transportation  by  bus  or  rail,  or  by  any  other  conveyance  (other  than  air  travel) 
that  provides  the  general  public  with  general  or  special  service  (including  charter 
service)  on  a  regular  and  continuing  basis. 

(b)  Vehicles.— 

(1)  New  BUSES,  rail  vehicles,  and  other  fixed  route  vehicles. — It  shall  be 
considered  discrimination  for  purposes  of  this  Act  and  section  504  of  the  Reha- 
bilitation Act  of  1973  (29  U.S.C.  794)  for  a  public  entity  to  purchase  or  lease  a 
new  fixed  route  bus  of  any  size,  a  new  intercity  rail  vehicle,  a  new  commuter 
rail  vehicle,  a  new  rapid  rail  vehicle,  a  new  light  rail  vehicle  to  be  used  for 
public  transportation,  or  any  other  new  fixed  route  vehicle  to  be  used  for  public 
transportation  and  for  which  a  solicitation  is  made  later  than  30  days  after  the 
date  of  enactment  of  this  Act,  if  such  bus,  rail,  or  other  vehicle  is  not  readilj' 
accessible  to  and  usable  by  individuals  with  disabilities,  including  individuals 
who  use  wheelchairs. 

(2)  Used  vehicles. — If  a  public  entity  purchases  or  leases  a  used  vehicle  to  be 
used  for  public  transportation  after  the  date  of  enactment  of  this  Act,  such  indi- 
vidual or  entity  shall  make  demonstrated  good  faith  efforts  to  purchase  or  lease 
such  a  used  vehicle  that  is  readily  accessible  to  and  usable  by  individuals  with 
disabilities,  including  individuals  who  use  wheelchairs. 
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(3)  Remanufactured  vehicles. — If  a  public  entity  remanufactures  a  vehicle, 
or  purchases  or  leases  a  remanufactured  vehicle  to  be  used  for  public  transpor- 
tation, so  as  to  extend  its  usable  life  for  5  years  or  more,  the  vehicle  shall,  to 
the  maximum  extent  feasible,  be  readily  accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals  who  use  wheelchairs. 

(c)  Paratransit  as  a  Supplement  to  Fixed  Route  Public  Transportation 
System. — 

(1)  In  general. — If  a  public  entity  operates  a  fixed  route  public  transporta- 
tion system  to  provide  public  transportation,  it  shall  be  considered  discrimina- 
tion, for  purposes  of  this  Act  and  section  504  of  the  Rehabilitation  Act  of  1973 
(29  U.S.C.  794),  for  a  public  transit  entity  that  is  responsible  for  providing 
public  transportation  to  fail  to  provide  paratransit  or  other  special  transporta- 
tion services  sufficient  to  provide  a  comparable  level  of  services  as  is  provided 
to  individuals  using  fixed  route  public  transportation  to  individuals  with  disabil- 
ities, including  individuals  who  use  wheelchairs,  who  cannot  otherwise  use  fixed 
route  public  transportation  and  to  other  individuals  associated  with  such  indi- 
viduals with  disabilities  in  accordance  with  service  criteria  established  under 
regulations  promulgated  by  the  Secretary  of  Transportation  unless  the  public 
transit  entity  can  demonstrate  that  the  provision  of  paratransit  or  other  special 
transportation  services  would  impose  an  undue  financial  burden  on  the  public 
transit  entity. 

(2)  Undue  financial  burden. — If  the  provision  of  comparable  paratransit  or 
other  special  transportation  services  would  impose  an  undue  financial  burden 
on  the  public  transit  entity,  such  entity  must  provide  paratransit  and  other  spe- 
cial transportation  services  to  the  extent  that  providing  such  services  would  not 
impose  an  undue  financial  burden  on  such  entity. 

(3)  Regulations. — 

(A)  Formula. — Regulations  promulgated  by  the  Secretary  of  Transporta- 
tion to  determine  what  constitutes  an  undue  financial  burden,  for  purposes 
of  this  subsection,  may  include  a  flexible  numerical  formula  that  incorpo- 
rates appropriate  local  characteristics  such  as  population. 

(B)  Additional  paratransit  services. — Notwithstanding  paragraphs  (1) 
and  (2),  the  Secretary  may  require,  at  the  discretion  of  the  Secretary,  a 
public  transit  authority  to  provide  paratransit  services  beyond  the  amount 
determined  by  such  formula. 

(d)  Community  Operating  Demand  Responsive  Systems  for  the  General 
Public. — If  a  public  entity  operates  a  demand  responsive  system  that  is  used  to  pro- 
vide public  transportation  for  the  general  public,  it  shall  be  considered  discrimina- 
tion, for  purposes  of  this  Act  and  section  504  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  794),  for  such  individual  or  entity  to  purchase  or  lease  a  new  vehicle,  for 
which  a  solicitation  is  made  later  than  30  days  after  the  date  of  enactment  of  this 
Act,  that  is  not  readily  accessible  to  and  usable  by  individuals  with  disabilities,  in- 
cluding individuals  who  use  wheelchairs,  unless  the  entity  can  demonstrate  that 
such  system,  when  viewed  in  its  entirety,  provides  a  level  of  service  to  individuals 
with  disabilities  equivalent  to  that  provided  to  the  general  public. 

(e)  Temporary  Relief  Where  Lifts  Are  Unavailable.— With  respect  to  the  pur- 
chase of  new  buses,  a  public  entity  may  apply  for,  and  the  Secretary  of  Transporta- 
tion may  temporarily  relieve  such  public  entity  from  the  obligation  to  purchase  new 
buses  of  any  size  that  are  readily  accessible  to  and  usable  by  individuals  with  dis- 
abilities if  such  public  entity  demonstrates— 

(1)  that  the  initial  solicitation  for  new  buses  made  by  the  public  entity  speci- 
fied that  all  new  buses  were  to  be  lift-equipped  and  were  to  be  otherwise  acces- 
sible to  and  usable  by  individuals  with  disabilities; 

(2)  the  unavailability  from  any  qualified  manufacturer  of  hydraulic,  electro- 
mechanical, or  other  lifts  for  such  new  buses; 

(3)  that  the  public  entity  seeking  temporary  relief  has  made  good  faith  efforts 
to  locate  a  qualified  manufacturer  to  supply  the  lifts  to  the  manufacturer  of 
such  buses  in  sufficient  time  to  comply  with  such  solicitation;  and 

(4)  that  any  further  delay  in  purchasing  new  buses  necessary  to  obtain  such 
lifts  would  significantly  impair  transportation  services  in  the  community  served 
by  the  public  entity. 

(f)  Construction. — 

(1)  In  general. — Any  relief  granted  under  subsection  (e)  shall  be  limited  in 
duration  by  a  specified  date  and  the  appropriate  committees  of  the  Congress 
shall  be  notified  of  any  such  relief  granted. 
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(2)  Fraudulent  appucation. — If,  at  any  time,  the  Secretary  of  Transporta- 
tion has  reasonable  cause  to  believe  that  such  relief  was  fraudulently  applied 
for,  the  Secretary  of  Transportation  shall— 

(A)  cancel  such  relief,  if  such  relief  is  still  in  effect;  and 

(B)  take  other  steps  that  the  Secretary  of  Transportation  considers  appro- 
priate. 

(g)  New  Faciuties. — For  purposes  of  this  Act  and  section  504  of  the  Rehabilita- 
tion Act  of  1973  (29  U.S.C.  794),  it  shall  be  considered  discrimination  for  a  public 
entity  to  build  a  new  facility  that  will  be  used  to  provide  public  transportation  serv- 
ices, including  bus  service,  intercity  rail  service,  rapid  rail  service,  commuter  rail 
service,  light  rail  service,  and  other  service  used  for  public  transportation  that  is  not 
readily  accessible  to  and  usable  by  individuals  with  disabilities,  including  individ- 
uals who  use  wheelchairs. 

(h)  Alterations  of  Existing  Faciuties.— With  respect  to  a  facility  or  any  part 
thereof  that  is  used  for  public  transportation  and  that  is  altered  by,  on  behalf  of,  or 
for  the  use  of  a  public  entity  in  a  manner  that  affects  or  could  affect  the  usability  of 
the  facility  or  part  thereof,  it  shall  be  considered  discrimination,  for  purposes  of  this 
title  and  section  504  of  the  Rehabilitation  Act  of  1973  (29  U.S.C.  794),  for  such  indi- 
vidual or  entity  to  fail  to  make  the  alterations  in  such  a  manner  that,  to  the  maxi- 
mum extent  feasible,  the  altered  portions  of  the  facility  are  readily  accessible  to  and 
usable  by  individuals  with  disabilities,  including  individuals  who  use  wheelchairs.  If 
such  public  entity  is  undertaking  major  structural  alterations  that  affect  or  could 
affect  the  usability  of  the  facility  (as  defined  under  criteria  established  by  the  Secre- 
tary of  Transportation),  such  public  entity  shall  also  make  the  alterations  in  such  a 
manner  that,  to  the  maximum  extent  feasible,  the  path  of  travel  to  the  altered  area, 
and  the  bathrooms,  telephones,  and  drinking  fountains  serving  such  area,  are  read- 
ily accessible  to  and  usable  by  individuals  with  disabilities,  including  individuals 
who  use  wheelchairs. 

(i)  Existing  Faciuties,  Intercity  Rail,  Rapid  Rail,  Light  Rail,  and  Commuter 
Rail  Systems,  and  Key  Stations. — 

(1)  Existing  faciuties. — Except  as  provided  in  paragraph  (3),  with  respect  to 
existing  facilities  used  for  public  transportation,  it  shall  be  considered  discrimi- 
nation, for  purposes  of  this  Act  and  section  504  of  the  Rehabilitation  Act  of  1973 
(29  U.S.C.  794),  for  a  public  entity  to  fail  to  operate  such  public  transportation 
program  or  activity  conducted  in  such  facilities  so  that,  when  viewed  in  the  en- 
tirety, it  is  readily  accessible  to  and  usable  by  individuals  with  disabilities,  in- 
cluding individuals  who  use  wheelchairs. 

(2)  Intercity,  rapid,  light,  and  commuter  rail  systems. — With  respect  to  ve- 
hicles operated  by  intercity,  light,  rapid,  and  commuter  rail  systems,  for  pur- 
poses of  this  title  and  section  504  of  the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794),  it  shall  be  considered  discrimination  for  a  public  entity  to  fail  to  have  at 
least  one  car  per  train  that  is  accessible  to  individuals  with  disabilities,  includ- 
ing individuals  who  use  wheelchairs,  as  soon  as  practicable  but  in  any  event  in 
no  less  than  5  years. 

(3)  Key  stations. — 

(A)  In  general. — For  purposes  of  this  title  and  section  504  of  the  Reha- 
bilitation Act  of  1973  (29  U.S.C.  794),  it  shall  be  considered  discrimination 
for  a  public  entity  to  fail  to  make  stations  in  intercity  rail  systems  and  key 
stations  in  rapid  rail,  commuter  rail,  and  light  rail  systems  readily  accessi- 
ble to  and  usable  by  individuals  with  disabilities,  including  individuals  who 
use  wheelchairs. 

(B)  Rapid  rail,  commuter  rail,  and  light  rail  systems. — Key  stations  in 
rapid  rail,  commuter  rail,  and  light  rail  systems  shall  be  made  readily  ac- 
cessible to  and  usable  by  individuals  with  disabilities,  including  individuals 
who  use  wheelchairs,  as  soon  as  practicable  but  in  no  event  later  than  3 
years  after  the  date  of  enactment  of  this  Act,  except  that  the  time  limit 
may  be  extended  by  the  Secretary  of  Transportation  up  to  20  years  for  ex- 
traordinarily expensive  structural  changes  to,  or  replacement  of,  existing 
facilities  necessary  to  achieve  accessibility. 

(C)  Intercity  rail  systems. — All  stations  in  intercity  rail  systems  shall  be 
made  readily  accessible  to  and  usable  by  individuals  with  disabilities,  in- 
cluding individuals  who  use  wheelchairs,  as  soon  as  practicable,  but  in  no 
event  later  than  20  years  after  the  date  of  enactment  of  this  Act. 

(D)  Plans  and  milestones. — The  Secretary  of  Transportation  shall  re- 
quire the  appropriate  public  entity  to  develop  a  plan  for  compliance  with 
this  paragraph  that  reflects  consultation  with  individuals  with  disabilities 
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affected  by  such  plan  and  that  establishes  milestones  for  achievement  of 
the  requirements  of  this  paragraph. 

SEC.  204.  REGULATIONS. 

(a)  Attorney  General. — Not  later  than  1  year  after  the  date  of  enactment  of  this 
Act,  the  Attorney  General  shall  promulgate  regulations  in  an  accessible  format  that 
implement  this  title  (other  than  section  203),  and  such  regulations  shall  be  consist- 
ent with  this  title  and  with  the  coordination  regulations  under  part  41  of  title  28, 
Code  of  Federal  Regulations  (as  promulgated  by  the  Department  of  Health,  Educa- 
tion, and  Welfare  on  January  13,  1978),  applicable  to  recipients  of  Federal  financial 
assistance  under  section  504  of  the  Rehabilitation  Act  of  1973  (29  U.S.C.  794)  except, 
with  respect  to  "program  accessibility,  existing  facilities",  and  "communications", 
such  regulations  shall  be  consistent  with  regulations  and  analysis  as  in  part  39  of 
title  28  of  the  Code  of  Federal  Regulations,  applicable  to  federally  conducted  activi- 
ties under  section  504  of  the  Rehabilitation  Act  of  1973  (29  U.S.C.  794). 

(b)  Secretary  of  Transportation.— 

(1)  In  general.— Not  later  than  1  year  after  the  date  of  enactment  of  this 
Act,  the  Secretary  of  Transportation  shall  promulgate  regulations  in  an  accessi- 
ble format  that  include  standards  applicable  to  facilities  and  vehicles  covered 
under  section  203  of  this  title. 

(2)  Conformance  of  standards. — Such  standards  shall  be  consistent  with  the 
minimum  guidelines  and  requirements  issued  by  the  Architectural  and  Trans- 
portation Barriers  Compliance  Board  in  accordance  with  section  504. 

SEC  205.  enforcement. 

The  remedies,  procedures,  and  rights  set  forth  in  section  505  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794a)  shall  be  the  remedies,  procedures  and  rights  this  title 
provides  to  any  individual  who  believes  that  he  or  she  is  being  subjected  to  discrimi- 
nation on  the  basis  of  disability  in  violation  of  this  Act,  or  regulations  promulgated 
under  section  204,  concerning  public  services.  Nothing  in  this  section  shall  require  a 
person  with  a  disability  to  engage  in  a  futile  gesture  if  such  person  has  actual  notice 
that  a  person  or  organization  covered  by  this  title  does  not  intend  to  comply  with  its 
provisions. 

sec.  206.  effective  DATE. 

(a)  In  General. — Except  as  provided  in  subsection  (b),  this  title  shall  become  ef- 
fective 18  months  after  the  date  of  enactment  of  this  Act, 

(b)  Fixed  Route  Vehicles. — Section  203(b)(1),  as  regarding  new  fixed  route  vehi- 
cles, shall  become  effective  on  the  date  of  enactment  of  this  Act. 

TITLE  III— PUBLIC  ACCOMMODATIONS  AND  SERVICES 
OPERATED  BY  PRIVATE  ENTITIES 

SEC.  301.  definitions. 

As  used  in  this  title: 

(1)  Commerce. — The  term  "commerce"  means  travel,  trade,  traffic,  commerce, 
transportation,  or  communication — 

(A)  among  the  several  States; 

(B)  between  any  foreign  country  or  any  territory  or  possession  and  any 
State;  or 

(C)  between  points  in  the  same  State  but  through  another  State  or  for- 
eign country. 

(2)  Commercial  facilities. — The  term  "commercial  facilities"  means  facili- 
ties— 

(A)  that  are  intended  for  nonresidential  use;  and 

(B)  whose  operations  will  affect  commerce. 

Such  term  shall  not  include  facilities  that  are  covered  or  expressly  exempted 
from  coverage  under  the  Fair  Housing  Act  of  1968  (42  U.S.C.  3601  et  seq.). 

(3)  PuBUC  accommodation. — The  following  privately  operated  entities  are 
considered  public  accommodations  for  purposes  of  this  title,  if  the  operations  of 
such  entities  affect  commerce — 

(A)  an  inn,  hotel,  motel,  or  other  similar  place  of  lodging,  except  for  an 
establishment  located  within  a  building  that  contains  not  more  than  five 
rooms  for  rent  or  hire  and  that  is  actually  occupied  by  the  proprietor  of 
such  establishment  as  the  residence  of  such  proprietor; 

(B)  a  restaurant,  bar,  or  other  establishment  serving  food  or  drink; 
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(C)  a  motion  picture  house,  theater,  concert  hall,  stadium,  or  other  place 
of  exhibition  or  entertainment; 

(D)  an  auditorium,  convention  center,  lecture  hall,  or  other  place  of 
public  gathering; 

(E)  a  bakery,  grocery  store,  clothing  store,  hardware  store,  shopping 
center,  or  other  sales  or  rental  establishment; 

(F)  a  laundromat,  dry-cleaners,  bank,  barber  shop,  beauty  shop,  travel 
service,  shoe  repair  service,  funeral  parlor,  gas  station,  office  of  an  account- 
ant or  lawyer,  pharmacy,  insurance  office,  professional  office  of  a  health 
care  provider,  hospital,  or  other  service  establishment; 

(G)  a  terminal,  depot,  or  other  station  used  for  public  transportation; 

(H)  a  museum,  library,  gallery,  or  other  place  of  public  display  or  collec- 
tion; 

(I)  a  park,  zoo,  amusement  park,  or  other  place  of  recreation; 

(J)  a  nursery,  elementary,  secondary,  undergraduate,  or  postgraduate  pri- 
vate school,  or  other  place  of  education; 

(K)  a  day  care  center,  senior  citizen  center,  homeless  shelter,  food  bank, 
adoption  agency,  or  other  socied  service  establishment;  and 

(L)  a  gymnasium,  health  spa,  bowling  alley,  golf  course,  or  other  place  of 
exercise  or  recreation. 

(4)  PuBUC  TRANSPORTATION. — The  term  "public  transportation"  means  trans- 
portation by  bus  or  rail,  or  by  any  other  conveyance  (other  than  by  air  travel) 
that  provides  the  general  public  with  general  or  special  service  (including  char- 
ter service)  on  a  regular  and  continuing  basis. 

(5)  Readily  achievable. — 

(A)  In  general. — The  term  "readily  achievable"  means  easily  accom- 
plishable and  able  to  be  carried  out  without  much  difficulty  or  expense. 

(B)  Determination. — In  determining  whether  an  action  is  readily  achiev- 
able, factors  to  be  considered  include— 

(i)  the  nature  and  cost  of  the  action  needed  under  this  Act; 

(ii)  the  overall  financial  resources  of  the  facility  or  facilities  involved 
in  the  action;  the  number  of  persons  employed  at  the  facility;  the  effect 
on  expenses,  resources,  or  the  impact  otherwise  of  such  action  upon  the 
operation  of  the  facility; 

(iii)  the  overall  financial  resources  of  the  covered  entity;  the  overall 
size  of  the  business  of  a  covered  entity  with  respect  to  the  number  of  its 
employees;  the  number,  type,  and  location  of  its  facilities;  and 

(iv)  the  type  of  operation  or  operations  of  the  covered  entity,  includ- 
ing the  composition  and  structure  of  the  workforce  of  such  entity;  the 
geographic  separateness,  administrative  and  fiscal  relationship  of  the 
facility  or  facilities  in  question  to  the  covered  entity. 

SEC.  302.  prohibition  OF  DISCRIMINATION  BY  PUBLIC  ACCOMMODATIONS. 

(a)  General  Rule. — No  individual  shall  be  discriminated  against  on  the  basis  of 
disability  in  the  full  and  equal  enjojonent  of  the  goods,  services,  facilities,  privileges, 
advant£iges,  or  accommodations  of  any  place  of  public  accommodation  by  any  person 
who  owns,  leases  (or  leases  to),  or  operates  a  place  of  public  accommodation. 

(b)  Construction.— 

(1)  General  prohibition. — 
(A)  Activities.— 

(i)  Denial  of  participation. — It  shall  be  discriminatory  to  subject  an 
individual  with  a  disability  or  a  class  of  individuals  with  disabilities,  on 
the  basis  of  such  disability  or  disabilities,  directly,  or  through  contrac- 
tual, licensing,  or  other  arrangements,  to  a  denial  of  the  opportunity  of 
the  individual  or  class  to  participate  in  or  benefit  from  the  goods,  serv- 
ices, facilities,  privileges,  advantages,  or  accommodations  of  an  entity. 

(ii)  Participation  in  unequal  benefit. — It  shall  be  discriminatory  to 
afford  an  individual  with  a  disability  or  a  class  of  individuals  with  dis- 
abilities, on  the  basis  of  such  disability  or  disabilities,  directly,  or 
through  contractual,  licensing,  or  other  arrangements  with  the  oppor- 
tunity to  participate  in  or  benefit  from  a  good,  service,  facility,  privi- 
lege, advantage,  or  accommodation  that  is  not  equal  to  that  afforded  to 
other  individuals. 

(iii)  Separate  benefit. — It  shall  be  discriminatory  to  provide  an  indi- 
vidual with  a  disability  or  a  class  of  individuals  with  disabilities,  on  the 
basis  of  such  disability  or  disabilities,  directly,  or  through  contractual, 
licensing,  or  other  arrangements  with  a  good,  service,  facility,  privilege, 
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advantage,  or  accommodation  that  is  different  or  separate  from  that 
provided  to  other  individuals,  unless  such  action  is  necessary  to  provide 
the  individual  or  class  of  individuals  with  a  good,  service,  facility,  privi- 
lege, advantage,  or  accommodation,  or  other  opportunity  that  is  as  ef- 
fective as  that  provided  to  others. 

(iv)  For  purposes  of  sec.  302(b)(l)(A)(i)-(iii),  the  term  "individual  with 
a  disability  or  a  class  of  individuals  with  disabilities"  refers  to  the  cli- 
ents or  customers  of  the  covered  public  accommodation  that  enters  into 
the  contractual,  licensing  or  other  arrangement. 

(B)  Integrated  settings. — Goods,  facilities,  privileges,  advantages,  accom- 
modations, or  services  shall  be  afforded  to  an  individual  with  a  disability  in 
the  most  integrated  setting  appropriate  to  the  needs  of  the  individual. 

(C)  Opportunity  to  participate.— Notwithstanding  the  existence  of  sepa- 
rate or  different  programs  or  activities  provided  in  accordance  with  this 
section,  an  individual  with  a  disability  shall  not  be  denied  the  opportunity 
to  participate  in  such  programs  or  activities  that  are  not  separate  or  differ- 
ent. 

(D)  Administrative  methods.— An  individual  or  entity  shall  not,  directly 
or  through  contractual  or  other  arrangements,  utilize  standards  or  criteria 
or  methods  of  administration — 

(i)  that  have  the  effect  of  discriminating  on  the  basis  of  disability;  or 

(ii)  that  perpetuate  the  discrimination  of  others  who  are  subject  to 
common  administrative  control. 

(E)  Association. — It  shall  be  discriminatory  to  exclude  or  otherwise  deny 
equal  goods,  services,  facilities,  privileges,  advantages,  accommodations,  or 
other  opportunities  to  an  individual  or  entity  because  of  the  known  disabil- 
ity of  an  individual  with  whom  the  individual  or  entity  is  known  to  have  a 
relationship  or  association. 

(2)  Specific  prohibitions. — 

(A)  Discrimination. — As  used  in  subsection  (a),  the  term  "discrimina- 
tion" shall  include — 

(i)  the  imposition  or  application  of  eligibility  criteria  that  screen  out 
or  tend  to  screen  out  an  individual  with  a  disability  or  any  class  of  in- 
dividuals with  disabilities  from  fully  and  equally  enjoying  any  goods, 
services,  facilities,  privileges,  advantages,  or  accommodations,  unless 
such  criteria  can  be  shown  to  be  necessary  for  the  provision  of  the 
goods,  services,  facilities,  privileges,  advantages,  or  accommodations 
being  offered; 

(ii)  a  failure  to  make  reasonable  modifications  in  policies,  practices, 
or  procedures,  when  such  modifications  are  necessary  to  afford  such 
goods,  services,  facilities,  privileges,  advantages,  or  accommodations  to 
individuals  with  disabilities,  unless  the  entity  can  demonstrate  that 
making  such  modifications  would  fundamentally  alter  the  nature  of 
such  goods,  services,  facilities,  privileges,  advantages,  or  accommoda- 
tions; 

(iii)  a  failure  to  take  such  steps  as  may  be  necessary  to  ensure  that 
no  individual  with  a  disability  is  excluded,  denied  services,  segregated 
or  otherwise  treated  differently  than  other  individuals  because  of  the 
absence  of  auxiliary  aids  and  services,  unless  the  entity  can  demon- 
strate that  taking  such  steps  would  fundamentally  alter  the  nature  of 
the  good,  service,  facility,  privilege,  advantage,  or  accommodation  being 
offered  or  would  result  in  an  undue  burden; 

(iv)  a  failure  to  remove  architectural  barriers,  and  communication 
barriers  that  are  structural  in  nature,  in  existing  facilities,  and  trans- 
portation barriers  in  existing  vehicles  used  by  an  establishment  for 
transporting  individuals  (not  including  barriers  that  can  only  be  re- 
moved through  the  retrofitting  of  vehicles  by  the  installation  of  a  hy- 
draulic or  other  lift),  where  such  removal  is  readily  achievable;  and 

(v)  where  an  entity  can  demonstrate  that  the  removal  of  a  barrier 
under  clause  (iv)  is  not  readily  achievable,  a  failure  to  make  such 
goods,  services,  facilities,  privileges,  advantages,  or  accommodations 
available  through  alternative  methods  if  such  methods  are  readily 
achievable. 

(B)  Fixed  route  system. — 

(i)  Accessibility. — It  shall  be  considered  discrimination  for  an  entity 
that  uses  a  vehicle  for  a  fixed  route  system  to  transport  individuals  not 
covered  under  section  203  or  304,  to  purchase  or  lease  a  bus  or  a  vehi- 
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cle  that  is  capable  of  carrying  in  excess  of  16  passengers,  for  which  so- 
licitations are  made  later  than  30  days  after  the  effective  date  of  this 
Act,  that  is  not  readily  accessible  to  and  usable  by  individuals  with  dis- 
abilities (including  individuals  who  use  wheelchairs;,  except  that  over 
the-road  buses  shall  be  subject  to  section  304(b)(4)  and  section  305. 

(ii)  Equivalent  service. — K  such  entity  purchases  or  leases  a  vehicle 
carrying  16  or  less  passengers  after  the  effective  date  of  this  title  that 
is  not  readily  accessible  to  or  usable  by  individuals  vidth  disabilities,  it 
shall  be  discriminatory  for  such  entity  to  fail  to  operate  a  system  that, 
when  viewed  in  its  entirety,  ensures  a  level  of  service  to  individuals 
with  disabilities,  including  individuals  who  use  wheelchairs,  equivalent 
to  the  level  of  service  provided  to  the  general  public. 
(C)  Demand  responsive  system.— As  used  in  subsection  (a),  the  term  "dis- 
crimination" shall  include,  in  the  case  of  a  covered  entity  that  uses  vehicles 
in  a  demand  responsive  system  to  transport  individuals  not  covered  under 
section  203  or  304,  an  incident  in  which — 

(i)  such  entity  purchases  or  leases  a  vehicle  carrying  16  or  less  pas- 
sengers after  the  effective  date  of  this  title,  a  failure  to  operate  a 
system  that,  when  viewed  in  its  entirety,  ensures  a  level  of  service  to 
individuals  with  disabilities,  including  individuals  who  use  wheelchairs, 
equivalent  to  the  level  of  service  provided  to  the  general  public;  and 

(ii)  such  entity  purchases  or  leases  a  bus  or  a  vehicle  that  can  carry 
in  excess  of  16  passengers  for  which  solicitations  are  made  later  than 
30  days  after  the  effective  date  of  this  Act,  that  is  not  readily  accessible 
to  and  usable  by  individuals  with  disabilities  (including  individuals  who 
use  wheelchairs)  unless  such  entity  can  demonstrate  that  such  system, 
when  viewed  in  its  entirety,  already  provides  a  level  of  service  to  indi- 
viduals with  disabilities  equivalent  to  that  provided  to  the  general 
public,  except  that  over-the-road  buses  shall  be  subject  to  section 
304(b)(4)  and  section  305. 

(3)  Specific  construction. — Nothing  in  thiis  title  shall  require  an  entity  to 
permit  an  individual  to  participate  in  or  benefit  from  the  goods,  services,  facili- 
ties, privileges,  advantages  and  accommodations  of  such  entity  where  such  indi- 
vidual poses  a  direct  threat  to  the  health  or  safety  of  others.  The  term  'direct 
threat'  means  a  significant  risk  to  the  health  or  safety  of  others  that  cannot  be 
eliminated  by  a  modification  of  policies,  practices,  or  procedures  or  by  the  provi- 
sion of  auxiliary  aids  or  services. 

SEC.  303.  NEW  CONSTRUCTION  IN  PUBLIC  ACCOMMODATIONS  AND  COMMERCIAL  FACILITIES. 

(a)  Application  of  Term. — Except  as  provided  in  subsection  (b),  as  applied  to 
public  accommodations  and  commercial  facilities,  the  term  "discrimination"  as  used 
in  section  302(a)  shall  mean — 

(1)  a  failure  to  design  and  construct  facilities  for  first  occupancy  later  than  30 
months  after  the  date  of  enactment  of  this  Act  that  are  readily  accessible  to 
and  usable  by  individuals  with  disabilities,  except  where  an  entity  can  demon- 
strate tnat  it  is  structurally  impracticable  to  meet  the  requirements  of  such 
subsection  in  accordance  with  standards  set  forth  or  incorporated  by  reference 
in  regulations  issued  under  this  title;  and 

(2)  with  respect  to  a  facility  or  part  thereof  that  is  altered  by,  on  behalf  of,  or 
for  the  use  of  an  establi&imient  in  a  manner  that  affects  or  could  affect  the  usa- 
bility of  the  facility  or  part  thereof,  a  failure  to  make  alterations  in  such  a 
manner  that,  to  the  maximum  extent  feasible,  the  altered  portions  of  the  facili- 
ty are  readily  accessible  to  and  usable  by  individuals  with  disabilities,  including 
individuals  who  use  wheelchairs.  Wliere  the  entity  is  undertaking  an  alteration 
that  affects  or  could  affect  usability  of  or  access  to  an  area  of  the  facility  con- 
taining a  primary  function,  the  entity  shall  also  make  the  alterations  in  such  a 
manner  that,  to  the  maximum  extent  feasible,  the  path  of  travel  to  the  altered 
area  and  the  bathrooms,  telephones,  and  drinking  fountains  serving  the  altered 
area,  are  readily  accessible  to  and  usable  by  individuals  with  disabilities  where 
such  alterations  to  the  path  of  travel  or  the  bathrooms,  telephones,  and  drink- 
ing fountains  serving  the  altered  area  are  not  disproportionate  to  the  overall 
alterations  in  terms  of  cost  and  scope  (as  determined  under  criteria  established 
by  the  Attorney  General). 

(b)  Elevator. — Subsection  (a)  shall  not  be  construed  to  require  the  installation  of 
an  elevator  for  facilities  that  are  less  than  three  stories  or  have  less  than  3,000 
square  feet  per  story  unless  the  building  is  a  shopping  center,  a  shopping  mall,  or 
the  professional  office  of  a  health  care  provider  or  unless  the  Attorney  General  de- 
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termines  that  a  particular  category  of  such  facihties  requires  the  installation  of  ele- 
vators based  on  the  usage  of  such  facilities. 

SEC.  304.  PROHIBITION  OF  DISCRIMINATION  IN  PUBLIC  TRANSPORTATION  SERVICES  PROVIDED 
BY  PRIVATE  ENTITIES. 

(a)  General  Rule. — No  individual  shall  be  discriminated  against  on  the  basis  of 
disability  in  the  full  and  equal  enjoyment  of  public  transportation  services  provided 
by  a  privately  operated  entity  that  is  primarily  engaged  in  the  business  of  trans- 
porting people,  but  is  not  in  the  principal  business  of  providing  air  transportation, 
and  whose  operations  affect  commerce. 

(b)  Construction. — As  used  in  subsection  (a),  the  term  "discrimination  against" 
includes — 

(1)  the  imposition  or  application  by  an  entity  of  eligibility  criteria  that  screen 
out  or  tend  to  screen  out  an  individual  with  a  disability  or  any  class  of  individ- 
uals with  disabilities  from  fully  enjoying  the  public  transportation  services  pro- 
vided by  the  entity; 

(2)  the  failure  of  an  entity  to — 

(A)  make  reasonable  modifications  consistent  with  those  required  under 
section  302(b)(2)(A)(ii); 

(B)  provide  auxiliary  aids  and  services  consistent  with  the  requirements 
of  section  302(b)(2)(A)(iii);  and 

(C)  remove   barriers   consistent   with   the   requirements   of  section 
302(b)(2)(A)  (iv),  (v),  and  (vi); 

(3)  the  purchase  or  lease  of  a  new  vehicle  (other  than  an  automobile  or  an 
over-the-road  bus)  that  is  to  be  used  to  provide  public  transportation  services, 
and  for  which  a  solicitation  is  made  later  than  30  days  after  the  date  of  enact- 
ment of  this  Act,  that  is  not  readily  accessible  to  and  usable  by  individuals  with 
disabilities,  including  individuals  who  use  wheelchairs  (except  in  the  case  of  a 
vehicle  used  in  a  demand  response  system,  in  which  case  the  new  vehicle  need 
not  be  readily  accessible  to  and  usable  by  individuals  with  disabilities  if  the 
entity  can  demonstrate  that  such  system,  when  viewed  in  its  entirety,  provides 
a  level  of  service  to  individuals  with  disabilities  equivalent  to  the  level  of  serv- 
ice provided  to  the  general  public);  and 

(4)  the  purchase  or  lease  of  a  new  over-the-road  bus  that  is  used  to  provide 
public  transportation  services  and  for  which  a  solicitation  is  made  later  than  7 
years  after  the  date  of  enactment  of  this  Act  for  small  providers  (as  defined  by 
the  Secretary  of  Transportation)  and  6  years  for  other  providers,  except  as  pro- 
vided in  section  305(d),  that  is  not  readily  accessible  to  and  usable  by  individ- 
uals with  disabilities,  including  individuals  who  use  wheelchairs. 

SEC.  305.  STUDY. 

(a)  Purpose. — The  Office  of  Technology  Assessment  shall  undertake  a  study  to  de- 
termine— 

(1)  the  access  needs  of  individuals  with  disabilities  to  over-the-road  buses;  and 

(2)  the  most  cost  effective  methods  for  making  over-the-road  buses  readily  ac- 
cessible to  and  usable  by  individuals  with  disabilities,  particularly  individuals 
who  use  wheelchairs. 

(b)  Content. — The  study  shall  analyze  issues,  including — 

(1)  the  anticipated  demand  by  individuals  with  disabilities  for  accessible  over- 
the-road  buses; 

(2)  the  degree  to  which  over-the  road  buses  are  readily  accessible  to  and 
usable  by  individuals  with  disabilities; 

(3)  the  cost  of  providing  accessibility  to  over-the-road  buses  to  individuals  with 
disabilities,  including  recent  technological  and  cost  saving  developments  in 
equipment  and  devices  providing  such  accessibility; 

(4)  possible  design  changes  in  over-the-road  buses  that  could  enhance  such  ac- 
cessibility; and 

(5)  the  impact  of  accessibility  requirements  on  the  continuation  of  inter-city 
bus  service  by  over-the-road  buses,  with  particular  consideration  of  impact  on 
rural  service. 

(c)  Advisory  Committee. — In  conducting  the  study  required  by  subsection  (a),  the 
Office  of  Technology  Assessment  shall  establish  an  advisory  committee,  which  shall 
consist  of — 

(1)  members  selected  from  among  private  operators  using  over-the-road  buses, 
bus  manufacturers,  and  lift  manufacturers; 

(2)  members  selected  from  among  individuals  with  disabilities,  particularly  in- 
dividuals who  use  wheelchairs,  who  are  potential  riders  of  such  buses;  and 
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(3)  members  selected  for  their  technical  expertise  on  issues  included  in  the 
study. 

The  number  of  members  selected  under  each  of  paragraphs  (1)  and  (2)  shall  be 
equal,  and  the  total  number  of  memb?  rs  selected  under  paragraphs  (1)  and  (2)  shall 
exceed  the  number  of  members  selected  under  paragraph  (3). 

(d)  Deadline. — The  study  required  by  subsection  (a),  along  with  recommendations 
by  the  Office  of  Technology  Assessment,  including  any  policy  options  for  legislative 
action,  shall  be  submitted  to  the  President  and  the  Congress  within  36  months  after 
the  date  of  enactment  of  this  Act.  If  the  President,  after  reviewing  the  study,  deter- 
mines that  compliance  with  the  requirements  of  section  304(a)  on  or  before  the  ap- 
plicable deadlines  specified  in  section  304(b)(4)  will  result  in  a  significant  reduction 
in  intercity  bus  service,  each  such  deadline  shall  be  extended  by  one  additional  year. 

(e)  REViEW.—In  developing  the  study  required  by  subsection  (a),  the  Office  of 
Technology  Assessment  shall  provide  a  preliminary  draft  of  such  study  to  the  Archi- 
tectural and  Transportation  Barriers  Compliance  Board  established  under  section 
502  of  the  Rehabilitation  Act  of  1973  (29  U.S.C.  792).  The  Board  shall  have  an  oppor- 
tunity to  comment  on  such  draft  study,  and  any  such  comments  by  the  Board  made 
in  writing  within  120  days  after  the  Board's  receipt  of  the  draft  study  shall  be  incor- 
porated as  part  of  the  final  study  required  to  be  submitted  under  subsection  (d). 

SEC.  306.  REGULATIONS. 

(a)  AccESSiBiUTY  Standards. — Not  later  than  1  year  after  the  date  of  enactment 
of  this  Act,  the  Secretary  of  Transportation  shall  issue  regulations  in  an  accessible 
format  that  shall  include  standards  applicable  to  facilities  and  vehicles  covered 
under  section  302(b)(2)  (B)  and  (C)  and  section  304. 

(b)  Other  Provisions. — Not  later  than  1  year  after  the  date  of  enactment  of  this 
Act,  the  Attorney  General  shall  issue  regulations  in  an  accessible  format  to  carry 
out  the  remaining  provisions  of  this  title  not  referred  to  in  subsection  (a)  that  in- 
clude standards  applicable  to  facilities  and  vehicles  covered  under  section  302. 

(c)  Standards. — Standards  included  in  regulations  issued  under  subsections  (a) 
and  (b)  shall  be  consistent  with  the  minimum  guidelines  and  requirements  issued  by 
the  Architectural  and  Transportation  Barriers  Compliance  Board  in  accordance 
with  section  504. 

(d)  Interim  Accessibility  Standards. — For  new  construction  or  alterations  for 
which  a  valid  and  appropriate  State  or  local  building  permit  is  obtained  prior  to  the 
issuance  of  final  regulations  under  this  section,  and  for  which  the  construction  or 
alteration  authorized  by  such  permit  begins  within  one  year  of  the  receipt  of  such 
permit  and  is  completed  under  the  terms  of  such  permit,  compliance  with  the  Uni- 
form Federal  Accessibility  Standards  in  effect  at  the  time  the  building  permit  is 
issued  shall  suffice  to  satisfy  the  requirement  that  facilities  be  readily  accessible  to 
and  usable  by  persons  with  disabilities  as  required  under  sections  302(b)(2)(A)(vi)  and 
303,  except  that,  if  such  final  regulations  have  not  been  issued  one  year  after  the 
Architectural  and  Transportation  Barriers  Compliance  Board  has  issued  the  supple- 
mental minimum  guidelines  required  under  section  306(a),  compliance  with  such 
supplemental  minimum  guidelines  shall  be  necessary  to  satisfy  the  requirement 
that  facilities  be  readily  accessible  to  and  usable  by  persons  with  disabilities. 

SEC.  307.  EXEMPTIONS  FOR  PRIVATE  CLUBS  AND  RELIGIOUS  ORGANIZATIONS. 

The  provisions  of  this  title  shall  not  apply  to  private  clubs  or  establishments  ex- 
empted from  coverage  under  title  II  of  the  Civil  Rights  Act  of  1964  (42  U.S.C.  2000- 
a(e))  or  to  religious  organizations  or  entities  controlled  by  religious  organizations,  in- 
cluding places  of  worship. 

SEC.  308.  ENFORCEMENT. 

(a)  In  General. — 

(1)  Availability  of  remedies  and  procedures. — The  remedies  and  procedures 
set  forth  in  section  204(a)  of  the  Civil  Rights  Act  of  1964  (42  U.S.C.  sec.  2000a- 
3(a))  shall  be  the  remedies  and  procedures  this  title  provides  to  any  person  who 
is  being  subjected  to  discrimination  on  the  basis  of  disability  in  violation  of  this 
title  or  has  reasonable  grounds  for  believing  that  such  person  is  about  to  be  sub- 
jected to  discrimination  in  violation  of  section  303.  Nothing  in  this  section  shall 
require  an  individual  with  a  disability  to  engage  in  a  futile  gesture  if  such 
person  has  actual  notice  that  a  person  or  organization  covered  by  this  title  does 
not  intend  to  comply  with  its  provisions. 

(2)  Injunctive  relief. — In  the  case  of  violations  of  section  302(b)(2)(A)(iv)  and 
(vi)  and  section  303(a),  injunctive  relief  shall  include  an  order  to  alter  facilities 
to  make  such  facilities  readily  accessible  to  and  usable  by  individuals  with  dis- 
abilities to  the  extent  required  by  this  title.  Where  appropriate,  injunctive  relief 
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shall  also  include  requiring  the  provision  of  an  auxiliary  aid  or  service,  modifi- 
cation of  a  policy,  or  provision  of  alternative  methods,  to  the  extent  required  by 
this  title. 

(b)  Enforcement  by  the  Attorney  General  — 

(1)  Denial  of  rights.— 

(A)  Duty  to  investigate. — 

(i)  In  general. — The  Attorney  Greneral  shall  investigate  alleged  vio- 
lations of  this  title,  and  shall  undertake  periodic  reviews  of  compliance 
of  covered  entities  under  this  title. 

(ii)  Attorney  general  certification.— On  the  application  of  a  state 
'  or  local  government,  the  Attorney  General  may,  in  consultation  with 

the  Architectural  and  Transportation  Barriers  Compliance  Board,  and 
after  prior  notice  and  a  public  hearing  at  which  persons,  including  per- 
sons with  disabilities  are  provided  an  opportunity  to  testify  against 
such  certification,  certify  that  a  state  law  or  local  building  code  or  simi- 
lar ordinance  that  establishes  accessibility  requirements  meets  or  ex- 
ceeds the  minimum  requirements  of  the  Act  for  the  accessibility  and 
usability  of  covered  facilities  under  this  title.  At  any  enforcement  pro- 
ceeding under  this  section,  such  certification  by  the  Attorney  General 
shall  be  rebuttable  evidence  that  such  state  law  or  local  ordinance  does 
meet  or  exceed  the  minimum  requirements  of  the  Act. 

(B)  Potential  violation. — If  the  Attorney  General  has  reasonable  cause 
to  believe  that  any  person  or  group  of  persons  is  engaged  in  a  pattern  or 
practice  of  resistance  to  the  full  enjoyment  of  any  of  the  rights  granted  by 
this  title  or  that  any  person  or  group  of  persons  has  been  denied  any  of  the 
rights  granted  by  such  title,  and  such  denial  raises  an  issue  of  general 
public  importance,  the  Attorney  General  may  commence  a  civil  action  in 
any  appropriate  United  States  (^strict  court. 

(2)  Authority  of  court. — In  a  civil  action  under  paragraph  (1),  the  court — 

(A)  may  grant  any  equitable  reUef  that  such  court  considers  to  be  appro- 
priate, including  granting  temporary,  preliminary,  or  permanent  relief,  pro- 
viding an  auxiliary  aid  or  service,  modification  of  policy  or  alternative 
method,  or  making  facilities  readily  accessible  to  and  usable  by  individuals 
with  disabilities,  to  the  extent  required  by  this  title; 

(B)  may  award  such  other  relief  as  the  court  considers  to  be  appropriate, 
including  monetary  damages  to  persons  aggrieved  when  requested  by  the 
Attorney  General;  and 

(C)  may,  to  vindicate  the  public  interest,  assess  a  civil  penalty  against  the 
entity  in  an  amount — 

(i)  not  exceeding  $50,000  for  a  first  violation;  and 

(ii)  not  exceeding  $100,000  for  any  subsequent  violation. 

(3)  In  counting  the  number  of  previous  determinations  of  violations  for  pur- 
poses of  determining  whether  a  ''first"  or  "subsequent"  violation  has  occurred, 
determinations  in  the  same  trial  on  liability  that  the  covered  entity  has  en- 
gaged in  more  than  one  discriminatory  act  are  to  be  counted  as  a  single  viola- 
tion. 

(4)  Punitive  damages. — For  purposes  of  subsection  (b)(2)(B),  the  term  "mone- 
tary damages"  and  "such  other  relief  does  not  include  punitive  damages. 

(5)  Judicial  consideration. — In  a  civil  action  under  paragraph  (1),  the  court, 
when  considering  what  amount  of  civil  penalty,  if  any,  is  appropriate,  shall  give 
consideration  to  any  good  faith  effort  or  attempt  to  comply  with  this  Act  by  the 
entity.  In  evaluating  good  faith,  the  court  shall  consider,  among  other  factors  it 
deems  relevant,  whether  the  entity  could  have  reasonably  anticipated  the  need 
for  an  appropriate  type  of  auxiliary  aid  needed  to  accommodate  the  unique 
needs  of  a  particular  individual  with  a  disability. 

SEC.  309.  examinations  AND  COURSES. 

Any  person  that  offers  examinations  or  courses  related  to  applications,  licensing, 
certification,  or  credentialing  for  secondary  or  postsecondary  education,  profession- 
al, or  trade  purposes  shall  offer  such  examinations  or  courses  in  place  and  manner 
accessible  to  persons  with  disabihties  or  offer  alternative  accessible  arrangements 
for  such  individuals. 

sec.  310.  effective  DATE. 

This  title  shall  become  effective  18  months  after  the  date  of  enactment  of  this  Act. 
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TITLE  IV— TELECOMMUNICATIONS  RELAY  SERVICES 


SEC.  401.  TELECOMMUNICATIONS  SERVICES  FOR  HEARING-IMPAIRED  AND  SPEECH-IMPAIRED 
INDIVIDUALS. 

(a)  Telecommunications. — Title  II  of  the  Communications  Act  of  1934  (47  U.S.C. 
201  et  seq.)  is  amended  by  adding  at  the  end  thereof  the  following  new  section: 

"SEC.  225.  TELECOMMUNICATIONS  SERVICES  FOR  HEARING-IMPAIRED  AND  SPEECH-IMPAIRED 
INDIVIDUALS. 

"(a)  Definitions. — As  used  in  this  section — 

"(1)  Common  carrisr  or  carrier. — The  term  'common  carrier'  or  'carrier'  in- 
cludes any  common  carrier  engaged  in  interstate  communication  by  wire  or 
radio  as  defined  in  section  3Gi),  any  common  carrier  engaged  in  intrastate  com- 
munication by  wire  or  radio,  and  any  common  carrier  engaged  in  both  inter- 
state and  intrastate  communication,  notwithstanding  sections  2(b)  and  221(b). 

"(2)  TDD. — The  term  'TDD'  means  a  Telecommunications  Device  for  the  Deaf, 
which  is  a  machine  that  employs  graphic  communication  in  the  transmission  of 
coded  signals  through  a  wire  or  radio  communication  system. 

"(3)  Telecommunications  relay  services.— The  term  'telecommunications 
relay  services'  means  telephone  transmission  services  that  provide  the  ability 
for  an  individual  who  has  a  hearing  impairment  or  speech  impairment  to 
engage  in  communication  by  wire  or  radio  with  a  hearing  individual  in  a 
manner  that  is  functionally  equivalent  to  the  abUity  of  an  individual  who  does 
not  have  a  hearing  impairment  or  speech  impairment  to  communicate  using 
voice  communication  services  by  wire  or  radio.  Such  term  includes  services  that 
enable  two-way  communication  between  an  individual  who  uses  a  TDD  or  other 
nonvoice  terminal  device  and  an  individual  who  does  not  use  such  a  device. 

"(b)  AVArLABILITY  OF  TELECOMMUNICATIONS  ReLAY  SERVICES. — 

"(1)  In  GENERAL. — In  order  to  carry  out  the  purposes  established  under  sec- 
tion 1,  to  make  available  to  all  individuals  in  the  United  States  a  rapid,  effi- 
cient nationwide  commimication  service,  and  to  increase  the  utihty  of  the  tele- 
phone system  of  the  Nation,  the  Commission  shaU  ensure  that  interstate  and 
intrastate  telecommunications  relay  services  are  available,  to  the  extent  possi- 
ble and  in  the  most  efficient  manner,  to  hearing-impaired  and  speech-impaired 
individuals  in  the  United  States. 

"(2)  Remedies. — For  purposes  of  this  section,  the  same  remedies,  procedures, 
rights,  and  obligations  under  this  Act  that  are  applicable  to  common  carriers 
engaged  in  interstate  communication  by  wire  or  radio  are  also  applicable  to 
common  carriers  engaged  in  intrastate  communication  by  wire  or  radio  and 
common  carriers  engaged  in  both  interstate  and  intrastate  communication  by 
wire  or  radio. 

"(c)  Provision  of  Services. — Each  common  carrier  providing  telephone  voice 
transmission  services  shall  provide  telecommunications  relay  services  individually, 
through  designees,  or  in  concert  with  other  carriers  not  later  than  3  years  after  the 
date  of  enactment  of  this  section. 
"(d)  Regulations. — 

"(1)  In  general. — The  Commission  shall,  not  later  than  1  year  after  the  date 
of  enactment  of  this  section,  prescribe  regulations  to  implement  this  section,  in- 
cluding regulations  that — 

"(A)  establish  functional  requirements,  guidelines,  and  operations  proce- 
dures for  telecommunications  relay  services; 

"(B)  establish  minimum  standards  that  shall  be  met  by  common  carriers 
in  carrying  out  subsection  (c); 

"(C)  require  that  telecommunications  relay  services  operate  every  day  for 
24  hours  per  day; 

"(D)  require  that  \isers  of  teleconmiunications  relay  services  pay  rates  no 
greater  than  the  rates  paid  for  functionally  equivalent  voice  communication 
services  with  respect  to  such  factors  as  the  duration  of  the  call,  the  time  of 
dav,  and  the  distance  from  point  of  origination  to  point  of  termination; 

(E)  prohibit  relay  operators  from  refusing  calls  or  limiting  the  length  of 
calls  that  use  telecommunications  relay  services; 

"(F)  prohibit  relay  operators  from  disclosing  the  content  of  any  relayed 
conversation  and  from  keeping  records  of  the  content  of  any  such  conversa- 
tion beyond  the  duration  of  the  call;  and 
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"(G)  prohibit  relay  operators  from  intentionally  altering  a  relayed  conver- 
sation. 

"(2)  Technology. — The  Commission  shall  ensure  that  regulations  prescribed 
to  implement  this  section  encourage  the  use  of  existing  technology  and  do  not 
discourage  or  impair  the  development  of  improved  technology. 
"(3)  Jurisdictional  separation  of  costs. — 

"(A)  In  general. — The  Commission  shall  prescribe  regulations  governing 
the  jurisdictional  separation  of  costs  for  the  services  provided  pursuant  to 
this  section. 

"(B)  Recovering  costs.— Such  regulations  shall  generally  provide  that 
costs  caused  by  interstate  telecommunications  relay  services  shall  be  recov- 
ered from  the  interstate  jurisdiction  and  costs  caused  by  intrastate  telecom- 
munications relay  services  shall  be  recovered  from  the  intrastate  jurisdic- 
tion. 

"(C)  Joint  provision  of  services. — To  the  extent  interstate  and  intra- 
state common  carriers  jointly  provide  telecommunications  relay  services, 
the  procedures  established  in  section  410  shall  be  followed,  as  applicable. 
"(4)  Fixed  monthly  charge.— The  Commission  shall  not  permit  carriers  to 
impose  a  fixed  monthly  charge  on  residential  customers  to  recover  the  costs  of 
providing  interstate  telecommunication  relay  services. 

"(5)  Undue  burden. — If  the  Commission  finds  that  full  compliance  with  the 
requirements  of  this  section  would  unduly  burden  one  or  more  common  carri- 
ers, the  Commission  may  extend  the  date  for  full  compliance  by  such  carrier  for 
a  period  not  to  exceed  1  additional  year. 
"(e)  Enforcement. — 

"(1)  In  general. — Subject  to  subsections  (f)  and  (g),  the  Commission  shall  en- 
force this  section. 

"(2)  Complaint. — The  Commission  shall  resolve,  by  final  order,  a  complaint 
alleging  a  violation  of  this  section  within  180  days  after  the  date  such  complaint 
is  filed. 
"(f)  Certification,— 

"(1)  State  documentation. — Each  State  may  submit  documentation  to  the 
Commission  that  describes  the  program  of  such  State  for  implementing  intra- 
state telecommunications  relay  services. 

"(2)  Requirements  for  certification. — After  review  of  such  documentation, 
the  Commission  shall  certify  the  State  program  if  the  Commission  determines 
that  the  program  makes  available  to  hearing-impaired  and  speech-impaired  in- 
dividuals either  directly,  through  designees,  or  through  regiilation  of  intrastate 
common  carriers,  intrastate  telecommunications  relay  services  in  such  State  in 
a  manner  that  meets  the  requirements  of  regulations  prescribed  by  the  Com- 
mission under  subsection  (d). 

"(3)  Method  of  funding. — Except  as  provided  in  subsection  (d),  the  Commis- 
sion shall  not  refuse  to  certify  a  State  program  based  solely  on  the  method  such 
State  will  implement  for  funding  intrastate  telecommunication  relay  services. 

"(4)  Suspension  or  revocation  of  certification. — The  Commission  may  sus- 
pend or  revoke  such  certification  if,  after  notice  and  opportunity  for  hearing, 
the  Commission  determines  that  such  certification  is  no  longer  warranted. 
"(g)  Complaint. — 

"(1)  Referral  of  complaint. — If  a  complaint  to  the  Commission  alleges  a  vio- 
lation of  this  section  with  respect  to  intrastate  telecommunications  relay  serv- 
ices within  a  State  and  certification  of  the  program  of  such  State  under  subsec- 
tion (f)  is  in  effect,  the  Commission  shall  refer  such  complaint  to  such  State. 

"(2)  Jurisdiction  of  commission. — After  referring  a  complaint  to  a  State 
under  paragraph  (1),  the  Commission  shall  exercise  jurisdiction  over  such  com- 
plaint only  if — 

"(A)  final  action  under  such  State  program  has  not  been  taken  on  such 
complaint  by  such  State — 

"(i)  within  180  days  after  the  complaint  is  filed  with  such  State;  or 
"(ii)  within  a  shorter  period  as  prescribed  by  the  regulations  of  such 
State;  or 

"(B)  the  Commission  determines  that  such  State  program  is  no  longer 
qualified  for  certification  under  subsection  (f).". 
(b)  Conforming  Amendments. — The  Communications  Act  of  1934  (47  U.S.C.  151 
et  seq.)  is  amended — 

(1)  in  section  2(b)  (47  U.S.C.  152(b)),  by  striking  "section  223  or  224"  and  in- 
serting "sections  223,  224,  and  225";  and 
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(2)  in  section  221(b)  (47  U.S.C.  221(b)),  by  striking  "section  301"  and  inserting 
"sections  225  and  301". 

TITLE  V— MISCELLANEOUS  PROVISIONS 


SEC.  501.  CONSTRUCTION. 

(a)  Rehabilitation  Act  of  1973.— Nothing  in  this  Act  shall  be  construed  to  reduce 
the  scope  of  coverage  or  apply  a  lesser  standard  than  the  coverage  required  or  the 
standards  applied  under  title  V  of  the  Rehabilitation  Act  of  1973  (29  U.S.C.  790  et 
seq.)  or  the  regulations  issued  by  Federal  agencies  pursuant  to  such  title. 

Ob)  Other  Laws. — Nothing  in  this  Act  shall  be  construed  to  invalidate  or  limit 
any  other  Federal  law  or  law  of  any  State  or  political  subdivision  of  any  State  or 
jurisdiction  that  provides  greater  or  equal  protection  for  the  rights  of  individuals 
with  disabilities  than  are  afforded  by  this  Act. 

(c)  Insurance. — Titles  I  through  IV  of  this  Act  shall  not  be  construed  to  prohibit 
or  restrict — 

(1)  an  insurer,  hospital  or  medical  service  company,  health  maintenance  orga- 
nization, or  any  agent,  or  entity  that  administers  benefit  plans,  or  similar  orga- 
nizations from  underwriting  risks,  classifying  risks,  or  administering  such  risks 
that  are  based  on  or  not  inconsistent  with  State  law;  or 

(2)  a  person  or  organization  covered  by  this  Act  from  establishing,  sponsoring, 
observing  or  administering  the  terms  of  a  bona  fide  benefit  plan  that  are  based 
on  underwriting  risks,  classifying  risks,  or  administering  such  risks  that  are 
based  on  or  not  inconsistent  with  State  law; 

(3)  a  person  or  organization  covered  by  this  Act  from  establishing,  sponsoring, 
observing  or  administering  the  terms  of  a  bona  fide  benefit  plan  that  is  not  sub- 
ject to  State  laws  that  regulate  insurance: 

Provided,  That  paragraphs  (1),  (2),  and  (3)  are  not  used  as  a  subterfuge  to  evade  the 
purposes  of  title  I  and  III. 

(d)  Accommodations  and  Services. — Nothing  in  this  Act  shall  be  construed  to  re- 
quire an  individual  with  a  disability  to  accept  an  accommodation,  aid,  service,  op- 
portunity, or  benefit  which  such  individual  chooses  not  to  accept. 

SEC.  502.  prohibition  AGAINST  RETALIATION  AND  COERCION. 

(a)  Retaliation. — No  person  shall  discriminate  against  any  individual  because 
such  individual  has  opposed  any  act  or  practice  made  unlawful  by  this  Act  or  be- 
cause such  individual  made  a  charge,  testified,  assisted,  or  participated  in  any 
manner  in  an  investigation,  proceeding,  or  hearing  under  this  Act. 

(b)  Interference,  Coercion,  or  Intimidation. — It  shall  be  unlawful  to  coerce,  in- 
timidate, threaten,  or  interfere  with  any  individual  in  the  exercise  or  enjoyment  of, 
or  on  account  of  his  or  her  having  exercised  or  enjoyed,  or  on  account  of  his  or  her 
having  aided  or  encouraged  any  other  individual  in  the  exercise  or  enjojonent  of, 
any  right  granted  or  protected  by  this  Act. 

(c)  Remedies  and  Procedures. — The  remedies  and  procedures  available  under  sec- 
tions 107,  205,  and  308  of  this  Act  shall  be  available  to  aggrieved  persons  for  viola- 
tions of  subsections  (a)  and  (b),  with  respect  to  title  I,  title  II  and  title  III,  respective- 
ly. 

SEC  503.  state  IMMUNITY. 

A  State  shall  not  be  immune  under  the  eleventh  amendment  to  the  Constitution 
of  the  United  States  from  an  action  in  Federal  or  State  court  of  competent  jurisdic- 
tion for  a  violation  of  this  Act.  In  any  action  against  a  State  for  a  violation  of  the 
requirements  of  this  Act,  remedies  (including  remedies  both  at  law  and  in  equity) 
are  available  for  such  a  violation  to  the  same  extent  as  such  remedies  are  available 
for  such  a  violation  in  an  action  against  any  public  or  private  entity  other  than  a 
State. 

sec.  504.  regulations  BY  THE  ARCHITECTURAL  AND  TRANSPORTATION  BARRIERS  COMPLI- 
ANCE board. 

(a)  Issuance  of  Guidelines. — Not  later  than  9  months  after  the  date  of  enactment 
of  this  Act,  the  Architectursil  and  Transportation  Barriers  Compliance  Board  shall 
issue  minimum  guidelines  that  shall  supplement  the  existing  Minimum  Guidelines 
and  Requirements  for  Accessible  Design  for  purposes  of  titles  II  and  III. 

(b)  Contents  of  Guidelines. — The  guidelines  issued  under  subsection  (a)  shall  es- 
tablish additional  requirements,  consistent  with  this  Act,  to  ensure  that  buildings, 
facilities,  and  vehicles  are  accessible,  in  terms  of  architecture  and  design,  transpor- 
tation, and  communication,  to  individuals  with  disabilities. 
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(c)  Qualified  Historic  Properties. — (1)  The  guidelines  issued  under  subsection  (a) 
shall  include  guidelines  and  requirements  for  alterations  that  will  threaten  or  de- 
stroy the  historic  significance  of  qualified  historic  buildings  and  facilities  as  defined 
in  the  Uniform  Federal  Accessibility  Standards  4.  1.  7(l)(a). 

(2)  Regarding  alterations  of  buildings  or  facilities  that  are  covered  by  the  require- 
ments of  Section  106  of  the  National  Historic  Preservation  Act  of  1966,  as  amended, 
16  U.S.C  470,  and  the  guidelines  issued  under  paragraph  (i)  shall,  at  a  minimum, 
maintain  the  procedures  and  standards  established  in  the  Uniform  Federal  Accessi- 
bility Standards  4.  1.  7  (1)  and  (2). 

(8)  Regarding  alterations  of  qualified  historic  buildings  designated  as  historic 
under  a  statute  of  the  appropriate  state  or  local  government  body,  the  guidelines 
issued  under  paragraph  (i)  shall  establish  procedures  equivalent  to  those  established 
by  the  Uniform  Federal  Accessibility  Standards  4.  1.  7(l)(b)  and  (c),  and  shall  re- 
quire, at  a  minimum,  compliance  with  the  minimum  requirements  established  in 
Uniform  Federal  Accessibility  Standards  4.  1.  7(2). 

SEC.  505.  ATTORNEY'S  FEES. 

In  any  action  or  administrative  proceeding  commenced  pursuant  to  this  Act,  the 
court  or  agency,  in  its  discretion,  may  allov/  the  prevailing  party,  other  than  the 
United  States,  a  reasonable  attorney's  fee,  including  litigation  expenses,  and  costs, 
and  the  United  States  shall  be  liable  for  the  foregoing  the  same  as  a  private  individ- 
ual. 

SEC.  506.  TECHNICAL  ASSISTANCE. 

(a)  Plan  for  Assistance.— 

(1)  In  general.— Not  later  than  180  days  after  the  date  of  enactment  of  this 
Act,  the  Attorney  General,  in  consultation  with  the  Chair  of  the  Equal  Employ- 
ment Opportunity  Commission,  the  Secretary  of  Transportation,  the  Chair  of 
the  National  Council  on  Disability,  the  Chair  of  the  Architectural  and  Trans- 
portation Barriers  Compliance  Board,  and  the  Chair  of  Federal  Communications 
Commission,  shall  develop  a  plan  to  assist  entities  covered  under  this  Act,  along 
with  other  executive  agencies  and  commissions,  in  understanding  the  responsi- 
bility of  such  entities,  agencies,  and  commissions  under  this  Act. 

(2)  Publication  of  plan. — The  Attorney  General  shall  publish  the  plan  re- 
ferred to  in  paragraph  (1)  for  public  comment  in  accordance  with  the  Adminis- 
trative Procedure  Act  (5  U.S.C.  551  et  seq.). 

(b)  Agency  and  Public  Assistance. — The  Attorney  General  is  authorized  to 
obtain  the  assistance  of  other  Federal  agencies  in  carrying  out  subsection  (a),  includ- 
ing the  National  Council  on  Disability,  the  President's  Committee  on  Employment 
of  People  with  Disabilities,  the  Small  Business  Administration,  and  the  Department 
of  Commerce. 

(c)  Implementation. — 

(1)  Authority  to  contract. — Each  department  or  agency  that  has  responsi- 
bility for  implementing  this  Act  may  render  technical  assistance  to  individuals 
and  institutions  that  have  rights  or  responsibilities  under  this  Act. 

(2)  Implementation  of  titles. — 

(A)  Title  i. — The  Equal  Employment  Opportunity  Commission  and  the 
Attorney  General  shall  implement  the  plan  for  assistance,  as  described  in 
subsection  (a),  for  title  1. 

(B)  Title  il— 

(i)  In  general. — Except  as  provided  for  in  clause  (ii),  the  Attorney 
General  shall  implement  such  plan  for  assistance  for  title  11. 

(ii)  Exception. — The  Secretary  of  Transportation  shall  implement 
such  plan  for  assistance  for  section  203. 

(C)  Title  m. — The  Attorney  General,  in  coordination  with  the  Secretary 
of  Transportation  and  the  Chair  of  the  Architectural  Transportation  Bar- 
riers Compliance  Board,  shall  implement  such  plan  for  assistance  for  title 

m. 

(D)  Title  iv. — The  Chair  of  the  Federal  Communications  Commission,  in 
coordination  with  the  Attorney  General,  shall  implement  such  plan  for  as- 
sistance for  title  IV. 

(3)  Technical  assistance  manuals. — Each  department  or  agency  as  part  of 
its  implementation  responsibilities,  shall  ensure  the  availability  and  provision 
of  appropriate  technical  assistance  manuals  to  individuals  or  entities  with 
rights  or  responsibilities  under  this  Act,  no  later  than  six  months  after  applica- 
ble final  regulations  are  published  for  titles  I,  II,  LEI,  and  IV  of  this  Act. 

(d)  Grants  and  Conttiacts. — 
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(1)  In  general. — Each  department  and  agency  having  responsibility  for  im- 
plementing this  Act  may  make  grants  or  enter  into  contracts  with  individuals, 
profit  institutions,  and  nonprofit  institutions,  including  educational  institutions 
and  groups  or  eissociations  representing  individuals  who  have  rights  or  duties 
under  this  Act,  to  effectuate  the  purposes  of  this  Act. 

(2)  Dissemination  of  information.— Such  grants  and  contracts,  among  other 
uses,  may  be  designed  to  ensure  wide  dissemination  of  information  about  the 
rights  and  duties  established  by  this  Act  and  to  provide  information  and  techni- 
cal assistance  about  techniques  for  effective  compliance  with  this  Act. 

(e)  Failure  to  Receive  Assistance. — An  employer,  public  accommodation,  or 
other  entity  covered  under  this  Act  shall  not  be  excused  from  meeting  the  require- 
ments of  this  Act  because  of  any  failure  to  receive  technical  assistance  under  this 
section,  including  any  failure  in  the  development  or  dissemination  of  any  technical 
assistance  manual  authorized  by  this  section. 

SEC.  507.  FEDERAL  WILDERNESS  AREAS. 

(a)  Study. — The  National  Council  on  Disability  shall  conduct  a  study  and  report 
on  the  effect  that  wilderness  designations  and  wilderness  land  management  prac- 
tices have  on  the  ability  of  individuals  with  disabilities  to  use  and  enjoy  the  Nation- 
al Wilderness  Preservation  System  as  established  under  the  Wilderness  Act  (16 
U.S.C.  1131  et  seq.). 

(b)  Submission  of  Report. — Not  later  than  1  year  after  the  enactment  of  this  Act, 
the  National  Council  on  Disability  shall  submit  the  report  required  under  subsec- 
tion (a)  to  Congress. 

sec.  508.  TRANSVESTITES. 

For  the  purposes  of  this  Act,  the  term  "disabled"  or  "disability"  shall  not  apply  to 
an  individual  solely  because  that  individual  is  a  transvestite. 

SEC.  509.  CONGRESSIONAL  INCLUSION. 

(a)  In  General. — Notwithstanding  any  other  provision  of  this  Act  or  of  law,  the 
provisions  of  this  Act  shall,  subject  to  subsection  (b),  apply  in  their  entirety  to  the 
Senate,  the  House  of  Representatives,  and  all  the  instrumentalities  of  the  Congress, 
or  either  House  thereof. 

(b)  House  Employees.— 

(1)  In  general. — The  rights  and  protections  under  this  Act  shall  apply  with 
respect  to  any  employee  in  an  employment  position  in  the  House  of  Representa- 
tives and  any  emplo3dng  authority  of  the  House  of  Representatives. 

(2)  Administration. — In  the  administration  of  this  subsection,  the  remedies 
and  procedures  under  the  Fair  Employment  Practices  Resolution  shall  be  ap- 
plied. As  used  in  this  paragraph,  the  term  "Fair  Employment  Practices  Resolu- 
tion" means  House  Resolution  558,  One  Hundredth  Congress,  agreed  to  October 
4,  1988,  as  continued  in  effect  by  House  Resolution  15,  One  Hundred  First  Con- 
gress, agreed  to  January  3,  1989. 

SEC.  510.  ILLEGAL  USE  OF  DRUGS. 

(a)  For  purposes  of  this  Act,  an  individual  with  a  disability  does  not  include  an 
individual  who  is  a  current  illegal  user  of  drugs,  when  the  covered  entity  acts  on 
the  basis  of  such  use. 

(b)  Nothing  in  subsection  (a)  shall  be  construed  to  exclude  as  an  individual  with  a 
disability  an  individual  who  (i)  has  successfully  completed  a  super\dsed  drug  reha- 
bilitation program  and  is  no  longer  illegally  using  drugs,  or  has  otherwise  been  re- 
habilitated successfully  and  is  no  longer  illegally  using  drugs,  or  (ii)  is  participating 
in  a  supervised  rehabilitation  program  and  is  no  longer  illegally  using  drugs,  or  (iii) 
is  erroneously  regarded  as  being  an  illegal  user  of  drugs  but  is  not  illegally  using 
drugs.  Provided  that  it  shall  not  be  a  violation  of  this  Act  for  a  covered  entity  to 
adopt  or  administer  reasonable  policies  or  procedures,  including  but  not  limited  to 
drug  testing,  designed  to  ensure  that  an  individual  defined  in  this  paragraph  is  no 
longer  illegally  using  drugs. 

(c)  Notwithstanding  subsection  (a)  and  section  511(d),  an  individual  shall  not  be 
denied  health  or  social  services  on  the  basis  of  his  or  her  current  illegal  use  of  drug«r 
if  he  or  she  is  otherwise  entitled  to  such  services. 

SEC.  511.  DEFINITIONS. 

(a)  HoMOSEXUAUTY  AND  BiSEXUALiTY. — For  purposes  of  the  definition  of  "disabil- 
ity" in  section  3(2),  homosexuality  and  bisexuality  are  not  impairments  and  as  such 
are  not  disabilities  under  this  Act. 

(b)  Certain  Conditions. — Under  this  Act,  the  term  "disability"  shall  not  in- 
clude— 
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(1)  transvestism,  transsexualism,  pedophilia,  exhibitionism,  voyeurism,  gender 
identity  disorders  not  resulting  from  physical  impairments,  or  other  behavior 
disorders; 

(2)  compulsive  gambling,  kleptomania,  or  pyromania;  or 

(3)  psychoactive  substance  use  disorders  resulting  from  current  illegal  use  of 
drugs. 

SEC.  512.  AMENDMENTS  TO  THE  REHABILITATION  ACT. 

(a)  Handicapped  Individual.— Section  7(8)(B)  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  706(8)(B))  is  amended— 

(1)  in  the  first  sentence,  by  striking  out  "Subject  to  the  second  sentence  of 
this  subparagraph"  and  inserting  instead  "Subject  to  subparagraphs  (C)  and 

(D)"; 

(2)  by  striking  the  second  sentence; 

(3)  by  inserting  after  subparagraph  (B)  the  following: 

"(C)  For  purposes  of  subchapter  V  of  this  Act  the  term  'individual  with  handicaps' 
does  not  include  an  individual  who  is  a  current  illegal  user  of  drugs,  when  a  recipi- 
ent acts  on  the  basis  of  such  use.";  and 

(4)  by  redesignating  subparagraph  (C)  as  subparagraph  (D). 

(b)  (1)  Nothing  in  subsection  (a)  shall  be  construed  to  exclude  as  an  individual  with 
handicaps  an  individual  who  (A)  has  successfully  completed  a  supervised  drug  reha- 
bilitation program  and  is  no  longer  illegally  using  drugs,  or  has  otherwise  been  re- 
habilitated successfully  and  is  no  longer  illegally  using  drugs,  or  (B)  is  participating 
in  a  supervised  rehabilitation  program  and  is  no  longer  illegally  using  drugs,  or  (C) 
is  erroneously  regarded  as  being  an  illegal  user  of  drugs  but  is  not  illegally  using 
drugs.  Provided  that  it  shall  not  be  a  violation  of  this  Act  for  a  recipient  to  adopt  or 
administer  reasonable  policies  or  procedures,  including  but  not  limited  to  drug  test- 
ing, designed  to  ensure  that  an  individual  defined  in  this  paragraph  is  no  longer 
illegally  using  drugs. 

(2)  Notwithstanding  subsection  1(a),  for  purposes  of  programs  and  activities  pro- 
viding health  services  and  services  provided  under  title  I,  II  and  III  of  the  Rehabili- 
tation Act  of  1973,  an  individual  shall  not  be  excluded  from  the  benefits  of  such  pro- 
grams or  activities  on  the  basis  of  his  or  her  current  illegal  use  of  drugs  if  he  or  she 
is  otherwise  entitled  to  such  services. 

(3)  For  purposes  of  programs  and  activities  providing  educational  services,  local 
educational  agencies  may  take  disciplinary  action  pertaining  to  the  illegal  use  or 
possession  of  drugs  or  alcohol  against  any  handicapped  student  who  currently  and 
illegally  uses  drugs  or  alcohol  to  the  same  extent  that  such  disciplinary  action  is 
taken  against  nonhandicapped  students.  Furthermore,  the  due  process  procedures  at 
34  CFR  104.36  shall  not  apply  to  such  disciplinary  actions. 

(4)  For  purposes  of  sections  503  and  504  of  this  Act  as  such  sections  relate  to  em- 
ployment, the  term  "individual  with  handicaps"  does  not  include  any  individual 
who  is  an  alcoholic  whose  current  use  of  alcohol  prevents  such  individual  from  per- 
forming the  duties  of  the  job  in  question  or  whose  emplojmaent,  by  reason  of  such 
current  alcohol  abuse,  would  constitute  a  direct  threat  to  property  or  the  safety  of 
others. 

(5)  Section  7  of  the  Rehabilitation  Act  is  further  amended  by  adding  at  the  end 
thereof  the  following  new  paragraph: 

"(22)  The  term  'drugs'  means  controlled  substances,  as  defined  in  schedules  I 
through  V  of  section  202  of  the  Controlled  Substances  Act  (21  U.S.C.  812),  the  pos- 
session or  distribution  of  which  is  unlawful  under  such  Act.  The  term  'illegal  use  of 
drugs'  does  not  mean  the  use  of  controlled  substances  taken  under  supervision  of  a 
licensed  health  professional  or  other  uses  authorized  by  the  Controlled  Substances 
Act  or  other  provisions  of  Federal  law.". 

SEC.  513.  ALTERNATIVE  MEANS  OF  DISPUTE  RESOLUTION. 

Where  appropriate  and  to  the  extent  authorized  by  lav/,  the  use  of  alternative 
means  of  dispute  resolution,  including  settlement  negotiations,  conciliation,  facilita- 
tion, mediation,  factfinding,  minitrials,  and  arbitration,  is  encouraged  to  resolve  dis- 
putes arising  under  this  Act. 

SEC.  514.  SEVERABILITY. 

Should  any  provision  in  this  Act  be  found  to  be  unconstitutional  by  a  court  of  law, 
such  provision  shall  be  severed  from  the  remainder  of  the  Act,  and  such  action  shall 
not  affect  the  enforceability  of  the  remaining  provisions  of  the  Act. 
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Explanation  of  the  Amendment  in  the  Nature  of  a  Substitute 

The  amendment  in  the  nature  of  a  substitute  adopted  by  the 
Committee  is  modeled  after  bills  ordered  reported  by  other  Com- 
mittees with  jurisdiction  over  the  bill  and  S.  933  as  passed  by  the 
Senate.  The  bill  differs  in  significant  respects  from  the  bill  as  intro- 
duced. 

The  amendment  differs  from  the  bill  as  introduced  primarily  in 
the  following  respects:  The  amendment  deletes  the  general  provi- 
sions title  of  the  bill  (title  I),  and  incorporates  those  provisions  in 
the  remaining  titles  of  the  amendment.  The  amendment  adds  spe- 
cific provisions,  discussed  below,  detailing  obligations  under  the 
emplojnnent,  public  services,  public  accommodations,  and  telecom- 
munications titles.  The  amendment  adds  miscellaneous  provisions, 
including  coverage  of  Congress,  technical  assistance,  and  the  exclu- 
sion from  coverage  of  individuals  discriminated  against  because  of 
current  illegal  use  of  drugs  and  other  specific  conditions. 

Purpose  of  the  Bill  as  Amended  by  the  Committee 

The  purpose  of  the  Americans  with  Disabilities  Act  (ADA),  H.R. 
2273  as  amended,  is  to  provide  a  clear  and  comprehensive  national 
mandate  to  end  discrimination  against  individuals  with  disabilities 
and  to  bring  those  individuals  into  the  economic  and  social  main- 
stream of  American  life.  The  ADA  provides  enforceable  standards 
addressing  discrimination  against  individuals  with  disabilities  and 
ensures  that  the  federal  government  will  play  a  central  role  in  en- 
forcing these  standards  on  behalf  of  individuals  with  disabilities. 
Each  title  specifies  the  role  of  federal  agencies  in  promulgating  reg- 
ulations, conducting  compliance  reviews,  pursuing  litigation  and 
providing  guidance  and  technical  assistance  regarding  the  require- 
ments of  the  Act. 

Amendments  Adopted  by  the  Committee 

The  Committee  adopted  5  amendments  to  the  bill  ordered  report- 
ed by  the  Subcommittee.  An  amendment  added  a  new  section  to 
the  bill.  Section  513,  to  encourage  the  use  of  alternative  dispute 
resolution  where  appropriate  and  to  the  extent  authorized  by  law. 
An  amendment  added  additional  factors  to  be  considered  in 
making  a  determination  of  what  constitutes  an  undue  hardship 
under  title  I  and  what  is  readily  achievable  under  title  III.  An 
amendment  clarified  that  the  remedies  incorporated  by  reference 
in  titles  I,  II  and  III  are  the  remedies  that  the  ADA  provides,  and 
that  the  incorporated  remedies  are  the  remedies  currently  avail- 
able. If  those  remedies  are  amended  in  the  future,  such  remedies 
will  also  apply  to  the  ADA. 

An  amendment  clarified  the  "direct  threat"  provision,  the  phrase 
''essential  functions"  of  a  job,  and  the  "anticipatory  discrimina- 
tion" provision.  This  amendment  also  clarified  what  entities  are 
covered  under  the  general  rule  of  title  III,  that  commercial  facili- 
ties are  covered  by  the  alterations  provisions,  and  that  exams  and 
classes  relating  to  applications,  licensing,  certifications,  or  creden- 
tialing  must  be  held  in  an  accessible  place  and  manner.  An  amend- 
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ment  made  technical  changes  to  the  interim  accessibility  standards 
under  title  III. 

History 

Federal  civil  rights  protections  for  individuals  with  disabilities 
were  first  established  by  title  V  of  the  Rehabilitation  Act  of  1973.^ 
Sections  501  and  503  of  the  Rehabilitation  Act  prohibit  the  federal 
government  and  most  federal  contractors  from  discriminating  in 
employment,  and  requires  them  to  use  affirmative  action  to  employ 
persons  with  disabilities.  Section  504  of  the  Rehabilitation  Act  goes 
beyond  employment,  and  prohibits  discrimination  against  persons 
with  disabilities  in  programs  and  activities  of  the  federal  govern- 
ment and  by  recipients  of  federal  financial  assistance. 

The  Americans  with  Disabilities  Act  was  first  introduced  in  1988 
during  the  100th  Congress.^  This  first  bill  was  drafted  by  the  Na- 
tional Council  on  Disability,^  an  independent  federal  agency 
charged  with  assessing  the  condition  of  persons  with  disabilities 
and  making  legislative  recommendations.  H.R.  4498  was  referred  to 
4  Committees  in  the  House,  and  was  the  subject  of  a  joint  hearing 
by  subcommittees  of  the  House  Committee  on  Education  and  Labor 
and  the  Senate  Committee  on  Labor  and  Human  Resources. 

Also  in  the  100th  Congress,  the  Committee  on  the  Judiciary  con- 
sidered amendments  to  the  Fair  Housing  Act,  title  VIK  of  the  Civil 
Rights  Act  of  1968,  to  prohibit  discrimination  against  persons  with 
disabilities  in  the  sale  or  rental  of  housing.  The  amendments  were 
enacted  ^  to  prohibit  discrimination  against  persons  with  disabil- 
ities, to  require  that  certain  new  multifamily  housing  units  be  ac- 
cessible to  and  usable  by  persons  with  disabilities,  and  that  units 
have  adaptable  features  to  meet  individual  needs  of  persons  with 
disabilities. 

The  Americans  with  Disabilities  Act  was  reintroduced,  in  a  modi- 
fied form,  in  the  101st  Congress.^  The  bill  as  introduced  again  es- 
tablished a  clear  and  comprehensive  prohibition  of  discrimination 
on  the  basis  of  disability,  in  employment,  public  services,  public  ac- 
commodations and  telecommunications,  but  responded  to  a  number 
of  concerns  raised  about  the  1988  bill.  The  Subcommittee  on  Civil 
and  Constitutional  Rights  conducted  3  hearings  on  the  bill,  and  the 
Committee  held  one  hearing,  receiving  testimony  from  the  Attor- 
ney General  of  the  United  States.^ 

On  April  25,  1990,  the  Subcommittee  on  Civil  and  Constitutional 
Rights,  by  a  recorded  vote  of  7-1,  ordered  favorably  reported  to  the 
Committee,  H.R.  2273,  as  amended  by  an  amendment  in  the  nature 
of  a  substitute.  The  Committee  considered  H.R.  2273,  as  amended. 


1  P.L.  93-112,  29  U.S.C.  791,  et  seq. 

2  H.R.  4498,  introduced  by  Mr.  Coelho,  and  S.  2345,  by  Mr.  Weicker. 

3  The  National  Council  on  Disability,  then  called  the  National  Council  on  the  Handicapped,  is 
an  independent  federal  agency  first  established  by  title  IV  of  the  Rehabilitation  Act  of  1973,  29 
U.S.C.  780,  as  an  advisory  board  within  the  Department  of  Education.  In  1984  the  Council  was 
transformed  into  an  independent  federal  agency  by  the  Rehabilitation  Act  Amendments  of  1984, 
P  L  98-221 

4  P.L.  100-430,  42  U.S.C.  3601  et  seq. 

^  Mr.  Coelho  introduced  the  bill,  H.R.  2273,  in  the  House  and  Mr.  Harkin  introduced  a  com- 
panion bill  in  the  Senate,  S.  933. 

6  Hearings  on  H.R.  2273,  the  Americans  with  Disabilities  Act,  before  the  Committee  on  the 
Judiciary  and  the  Subcommittee  on  Civil  and  Constitutional  Rights,  101st  Congress,  1st  Session, 
Serial  No.  58. 
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on  May  1  and  2,  1990.  On  May  2,  by  a  recorded  vote  of  32-3,  the 
Committee  ordered  H.R,  2273  reported  favorably  to  the  House,  with 
a  single  amendment  in  the  nature  of  a  substitute. 

Background  and  Need 

A  recent  survey  conducted  by  Louis  Harris  and  Associates  found 
that  Americans  v^ith  disabilities  are  notably  underprivileged  and 
disadvantaged.  Compared  with  persons  without  disabilities,  persons 
with  disabilities  are  much  poorer,  have  far  less  education,  have  less 
social  and  community  life,  participate  much  less  often  in  social  ac- 
tivities that  other  Americans  regularly  enjoy,  and  express  less  sat- 
isfaction with  life.*^  Historically,  the  inferior  economic  and  social 
status  of  disabled  people  has  been  viewed  as  an  inevitable  conse- 
quence of  the  physical  and  mental  limitations  imposed  by  disabil- 
ity. 

Over  the  years,  this  assumption  has  been  challenged  by  policy 
makers,  citizens  with  disabilities,  the  courts  and  Congress.  Gradu- 
ally, public  policy  affecting  persons  with  disabilities  recognized  that 
many  of  the  problems  faced  by  disabled  people  are  not  inevitable, 
but  instead  are  the  result  of  discriminatory  policies  based  on  un- 
founded, outmoded  stereotypes  and  perceptions,  and  deeply  imbed- 
ded prejudices  toward  people  with  disabilities.  These  discriminato- 
ry policies  and  practices  affect  people  with  disabilities  in  every 
aspect  of  their  lives,  from  securing  employment,  to  participating 
fully  in  community  life,  to  securing  custody  of  their  children,  to  en- 
joying all  of  the  rights  that  Americans  take  for  granted. 

The  first  major  challenge  to  the  notion  that  being  disabled 
meant  lifelong  economic  dependency  was  the  enactment  of  the  first 
Rehabilitation  Act,  the  Fess-Kenyon  Act  of  1920,^  which  was 
prompted  by  the  return  of  a  vast  number  of  disabled  World  War  I 
veterans,  and  the  ever-increasing  incidence  of  industrial  accidents. 
By  the  mid-1960's,  the  integration  of  disabled  people  into  the  main- 
stream of  American  life  was  the  explicit  goal  of  rehabilitation 
policy. 

From  a  civil  rights  perspective,  a  profound  and  historic  shift  in 
disability  public  policy  occurred  in  the  1970's.  Through  landmark 
litigation  ^  and  legislation,  ^  °  Americans  with  disabilities  were  rec- 


Louis  Harris  and  Associates,  The  ICD  [International  Center  for  the  Disabled]  Survey  of  Dis- 
abled Americans:  Bringing  Disabled  Americans  Into  the  Mainstream,  (1986);  See  also,  The  ICD 
Survey  11:  Employing  Disabled  Americans  (1987);  National  Council  on  the  Handicapped,  Toward 
Independence  (1986),  and  On  the  Threshold  of  Independence  (1988);  U.S.  Commission  on  Civil 
Rights,  Accommodating  the  Spectrum  of  Individual  Abilities  (1983);  and  Presidential  Commis- 
sion on  the  Human  Immunodeficiency  Virus  Epidemic,  Report  of  the  Commission,  (1988). 
8  41  Stat.  735. 

^  Two  landmark  cases  Pennsylvania  Association  for  Retarded  Children  v.  Pennsylvania,  334  F. 
Supp.  1257  (E.D.Pa.  1971);  and  Mills  v.  Board  of  Education  of  the  District  of  Columbia,  348  F. 
Supp.  866  (D.D.C.  1972),  held  that  disabled  children  who  had  previously  been  excluded  from 
public  education  had  the  right  to  a  public  education  appropriate  to  their  educational  needs. 

1°  In  addition  to  the  1973  Rehabilitation  Act,  Congress  enacted  several  other  pieces  of  legisla- 
tion designed  to  promote  equal  opportunity  and  integration  of  disabled  people  into  the  main- 
stream of  American  life.  Chronologically,  these  statutes  included:  1968,  Architectural  Barriers 
Act,  42  U.S.C.  4151  et  seq.  (required  federally  funded  or  leased  buildings  to  be  accessible);  1970, 
Urban  Mass  Transportation  Act,  49  U.S.C.  1612  (required  eligible  jurisdictions  to  provide  accessi- 
bility plan  for  mass  transportation);  1973,  Elducation  for  All  Handicapped  Children  Act,  20 
U.S.C.  Section  1401  et  seq.  (provided  that  each  handicapped  child  was  entitled  to  a  free  appropri- 
ate education  in  the  least  restrictive  environment);  and  1975,  National  Housing  Act  Amend- 
ments, 12  U.S.C.  1701  et  seq.  (provided  for  barrier  removal  in  federally  supported  housing). 
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ognized  for  the  first  time  as  a  minority  group  that  was  subject  to 
discrimination,  and  worthy  of  basic  civil  rights  protections. 

This  major  shift  in  public  policy  relating  to  disability  culminated 
in  the  passage  of  a  broad  anti-discrimination  provision,  Section  504 
of  the  Rehabilitation  Act  of  1973.  Section  504  bars  discrimination 
by  recipients  of  federal  financial  assistance  against  persons  with 
disabilities  in  all  the  recipient's  programs  and  activities.  Section 
504  recognizes  that  discrimination  results  from  actions  or  inactions, 
and  that  discrimination  occurs  by  effect  as  well  as  by  intent  or 
design.  And  Section  504  aclmowiedges,  that,  as  in  the  finding  35 
years  ago  by  the  Supreme  Court  in  Brown  v.  Board  of  Education, 
in  referring  to  the  segregation  of  black  students,  that  segregation 
for  persons  with  disabilities  ''may  affect  their  hearts  and  minds  in 
a  way  unlikely  ever  to  be  undone." 

In  1973,  during  consideration  of  the  Rehabilitation  Act,  Senator 
Harrison  Williams  said: 

for  too  long,  we  have  been  dealing  with  [the  handicapped] 
out  of  charity.  ...  I  wish  it  to  be  said  of  America  in  the 
1970's  that  when  its  attention  at  last  returned  to  domestic 
needs,  it  made  a  strong  and  new  commitment  to  equal  op- 
portunity and  equal  justice  under  law.  .  .  .  The  handi- 
capped are  one  part  of  our  Nation  that  have  been  denied 
these  fundamental  rights  for  too  long.  It  is  for  the  Con- 
gress and  the  Nation  to  assure  that  these  rights  are  no 
longer  denied. 

The  Americans  With  Disabilities  Act  completes  the  circle  begun 
in  1973  with  respect  to  persons  with  disabilities  by  extending  to 
them  the  same  civil  rights  protections  provided  to  women  and  mi- 
norities beginning  in  1964.  This  year,  1990,  is  an  historic  one  in  the 
evolution  of  this  nation's  public  policy  towards  persons  with  dis- 
abilities. The  ADA  is  a  comprehensive  piece  of  civil  rights  legisla- 
tion which  promises  a  new  future:  a  future  of  inclusion  and  inte- 
gration, and  the  end  of  exclusion  and  segregation. 

Section-by-Section  Analysis 

Following  is  a  section-by-section  analysis  of  the  Americans  with 
Disabilities  Act  as  ordered  reported  by  the  Committee. 

Section  1.  Short  title;  table  of  contents 

This  Act  may  be  cited  as  the  "Americans  with  Disabilities  Act  of 
1990,"  The  use  of  the  term  "disabilities"  instead  of  the  term 
"handicaps"  reflects  the  desire  of  the  Committee  to  use  the  most 
current  terminology.  It  reflects  the  preference  of  persons  with  dis- 
abilities to  use  that  term  rather  than  "handicapped"  as  used  in 
previous  laws,  such  as  the  Rehabilitation  Act  of  1973  and  the  Fair 
Housing  Amendments  Act  of  1988. 

By  this  change  in  phraseology,  the  Committee  does  not  intend  to 
change  the  substantive  definition  of  handicap.  The  Committee  in- 
tends that  the  analysis  of  the  term  "individaul  with  handicaps" 


11  347  U.S.  483,  494  (1954). 

12  118  Cong.  Rec.  3321-22  (1972). 
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contained  in  the  primary  regulations  implementing  the  Rehabilita- 
tion Act  of  1973/^  and  the  term  ''handicap"  contained  in  the  pri- 
mary regulations  implementing  the  Fair  Housing  Amendments  Act 
of  1988,14  apply  to  the  definition  of  "disability"  in  the  ADA. 

The  ADA  should  also  not  be  interpreted  to  be  limited  to  "Ameri- 
cans" with  disabilities.  The  use  of  the  title  "Americans  with  Dis- 
abilities" reflects  the  belief  that  individuals  with  disabilities  com- 
pose an  integral  part  of  our  nation's  makeup,  and,  like  all  other 
individuals,  are  entitled  to  equal  access  and  opportunity.  As  in 
other  civil  rights  laws,  however,  the  ADA  should  not  be  interpreted 
to  mean  that  only  American  citizens  are  entitled  to  the  protections 
afforded  by  the  Act. 

Section  2.  Findings  and  purposes 

This  section  sets  forth  the  findings  and  purposes  of  the  Congress 
in  enacting  the  ADA. 

Section  3.  Definitions 

This  section  defines  two  terms:  "auxiliary  aids  and  services"  and 
"disability." 

Section  3(1) — Auxiliary  aids  and  services 

This  section  defines  "auxiliary  aids  and  services"  to  include  serv- 
ices and  devices  which  may  be  necessary  to  assure  full  and  equal 
participation  by  persons  with  disabilities  in  the  services  and  activi- 
ties of  public  entities  covered  under  title  II  and  of  public  accommo- 
dations covered  under  title  III. 

Section  3(2)— Disability 

The  ADA  uses  the  same  basic  definition  of  "disability"  first  used 
in  the  Rehabilitation  Act  of  1973  and  in  the  Fair  Housing  Amend- 
ments Act  of  1988.  This  definition  was  adopted  for  a  number  of  rea- 
sons. First,  it  has  worked  well  since  it  was  adopted  in  1973.  Second, 
it  would  not  be  possible  to  guarantee  comprehensiveness  by  provid- 
ing a  list  of  specific  disabilities,  especially  because  new  disorders 
may  develop  in  the  future,  as  they  have  since  the  definition  was 
first  established  in  1973. 

The  term  "disability"  means,  with  respect  to  an  individual — 

(A)  a  physical  or  mental  impairment  that  substantially 
limits  one  or  more  of  the  major  life  activities  of  such  individ- 
ual; 

(B)  a  record  of  such  an  impairment;  or 

(C)  being  regarded  as  having  such  an  impairment. 

If  an  individual  meets  any  one  of  these  three  tests,  he  or  she  is 
considered  to  be  an  individual  with  a  disability  for  purposes  of  cov- 
erage under  the  ADA. 


13  45  CFR,  Part  84. 

14  24  CFR,  Part  100. 
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Test  A. — A  physical  or  mental  impairment  that  substantially 
limits  one  or  more  of  the  major  life  activities  of  such  in- 
dividual 

Physical  or  mental  impairment. — Under  the  first  test,  an  individ- 
ual must  have  a  physical  or  mental  impairment.  This  means  any 
physiological  disorder  or  condition,  cosmetic  disfigurement,  or  ana- 
tomical loss  affecting  one  or  more  of  the  following  body  systems: 
neurological;  musculoskeletal;  special  sense  organs;  respiratory,  in- 
cluding speech  organs;  cardiovascular;  reproductive,  digestive; 
genito-urinary;  hemic  and  lymphatic;  skin;  and  endocrine.  It  also 
means  any  mental  or  psychological  disorder,  such  as  mental  retar- 
dation, organic  brain  syndrome,  emotional  or  mental  illness,  and 
specific  learning  disabilities.^^ 

Although  the  definition  does  not  include  a  list  of  all  the  specific 
conditions,  diseases,  or  infections  that  would  constitute  physical  or 
mental  impairments,^®  examples  include:  orthopedic,  visual,  speech 
and  hearing  impairments;  cerebral  palsy;  epilepsy;  infection  with 
the  Human  Immunodeficiency  Virus;  muscular  dystrophy;  multiple 
sclerosis;  cancer;  heart  disease;  diabetes;  mental  retardation;  emo- 
tional illness;  specific  learning  disabilities;  drug  addiction  ^  and  al- 
coholism. 

Physical  or  mental  impairment  does  not  include  simple  physical 
characteristics,  such  as  blue  eyes  or  black  hair.  Nor  does  it  include 
environmental,  cultural  or  economic  disadvantages,  such  as  having 
a  prison  record,  or  being  poor.  Age  is  not  a  disability.  However,  a 
person  who  has  these  characteristics  and  also  has  a  physical  or 
mental  impairment  may  be  considered  as  having  a  disability  for 
purposes  of  the  ADA  based  on  the  impairment. 

Substantial  limitation  of  a  major  life  activity. — Under  the  first 
test,  the  impairment  must  be  one  that  ''substantially  limits  a 
major  life  activity."  Major  life  activities  include  such  things  as 
caring  for  one's  self,  performing  manual  tasks,  walking,  seeing, 
hearing,  speaking,  breathing,  learning  and  working. 

For  example,  a  paraplegic  is  substantially  limited  in  the  major 
life  activity  of  walking,  a  person  who  is  blind  is  substantially  limit- 
ed in  the  major  life  activity  of  seeing,  and  a  person  who  is  mentally 
retarded  is  substantially  limited  in  the  major  life  activity  of  learn- 
ing. 

The  impairment  should  be  assessed  without  considering  whether 
mitigating  measures,  such  as  auxiliary  aids  or  reasonable  accom- 
modations, would  result  in  a  less-than-substantial  limitation.  For 
example,  a  person  with  epilepsy,  an  impairment  which  substantial- 
ly limits  a  major  life  activity,  is  covered  under  this  test,  even  if  the 


This  is  the  list  used  in  the  regulations  for  Section  504  of  the  Rehabilitation  Act  of  1973,  45 
CFR  84.3(j)(2)(i). 

^®  The  definition  is  specifically  designed  to  be  able  to  incorporate  new  conditions  and  diseases 
that  may  affect  individuals  in  the  future. 

The  current  illegal  use  of  drugs  is  not  protected  by  the  ADA.  See,  Sections  104  and  510. 

^8  Persons  infected  with  the  Human  Immunodeficiency  Virus  are  considered  to  have  an  im- 
pairment that  substantially  limits  a  major  life  activity,  and  thus  are  considered  disabled  under 
this  first  test  of  the  definition.  See,  Memorandum  of  Arthur  B.  Culvahouse,  Jr.,  Counsel  to  the 
President,  from  Douglas  W.  Kmiec,  Acting  Assistant  Attorney  General,  Office  of  Legal  Counsel, 
Department  of  Justice,  September  27,  1988,  at  9;  reprinted  in  Hearings  on  S.  933,  the  Americans 
with  Disabilities  Act,  before  the  Committee  on  Labor  and  Human  Resources,  101st  Congress,  1st 
Session,  S.  Hrg.  101-156,  at  346. 
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effects  of  the  impairment  which  substantially  limits  a  major  life  ac- 
tivity, is  also  covered,  even  if  the  hearing  loss  is  corrected  by  the 
use  of  a  hearing  aid. 

A  person  with  an  impairment  who  is  discriminated  against  in 
employment  is  also  limited  in  the  major  life  activity  of  working. 
Hov/ever,  a  person  who  is  limited  in  his  or  her  ability  to  perform 
only  a  particular  job,  because  of  circumstances  unique  to  that  job 
site  or  the  materials  used,  may  not  be  substantially  limited  in  the 
major  life  activity  of  working.  For  example,  an  applicant  whose 
trade  is  painting  would  not  be  substantially  limited  in  he  major  life 
activity  of  working  if  he  has  a  mild  allergy  to  a  specialized  paint 
used  by  one  employer  which  is  not  generally  used  in  the  field  in 
which  the  painter  works. 

However,  if  a  person  is  employed  as  a  painter  and  is  assigned  to 
work  with  a  unique  paint  which  caused  severe  allergies,  such  as 
skin  rashes  or  seizures,  the  person  would  be  substantially  limited 
in  a  major  life  activity,  by  virtue  of  the  resulting  skin  disease  or 
seizure  disorder.  The  cause  of  a  disability  is  always  irrelevant  to 
the  determination  of  disability.  In  such  a  case,  a  reasonable  accom- 
modation to  the  employee  may  include  assignment  to  other  areas 
where  the  particular  paint  is  not  used. 

Test  B. — A  record  of  such  an  impairment 

This  test  is  intended  to  cover  those  who  have  a  record  of  an  im- 
pairm^ent.  This  includes  a  person  who  has  a  history  of  an  impair- 
ment that  substantially  limited  a  major  life  activity,  such  as  those 
who  have  recovered  from  an  impairment.  It  also  includes  persons 
who  have  been  misclassified  as  having  an  impairment.  Examples 
include  a  person  who  had,  but  no  longer  has,  cancer,  or  a  person 
who  was  misclassified  as  being  mentally  retarded. 

Test  C. — Being  regarded  as  having  such  an  impairment 

This  test  is  intended  to  cover  persons  who  are  treated  by  a  cov- 
ered entity  as  having  a  physical  or  mental  impairment  that  sub- 
stantially limits  a  major  life  activity.  It  applies  whether  or  not  a 
person  has  an  impairment,  if  that  person  was  treated  as  if  he  or 
she  had  an  impairment  that  substantially  limits  a  major  life  activi- 
ty^ 

The  ADA  uses  the  same  ''regarded  as"  test  set  forth  in  the  regu- 
lations implementing  Section  504  of  the  Rehabilitation  Act.  Those 
regulations  provide: 

(iv)  'Is  regarded  as  having  an  impairment""  means  (A)  has 
a  physical  or  mental  impairment  that  does  not  substantial- 
ly limit  major  life  activities  but  that  is  treated  by  a  recipi- 
ent as  constituting  such  a  limitation;  (B)  has  a  physical  or 
mental  impairment  that  substantially  limits  major  life  ac- 
tivities only  as  a  result  of  the  attitudes  of  others  toward 
such  impairment;  or  (C)  has  none  of  the  impairments  de- 
fined in  paragraph  (j)(2)(i)  of  this  section  but  is  treated  by 
a  recipient  as  having  such  an  impairment.  ^  ^ 


19  45  CFR  84.3(jX2Xiv).  Paragraph  (jX2Xi)  is  discussed  at  footnote  15. 
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The  perception  of  the  covered  entity  is  a  key  element  of  this  test.  A 
person  who  perceives  himself  to  have  an  impairment,  but  does  not 
have  an  impairment,  and  is  not  treated  as  if  he  has  an  impair- 
ment, is  not  protected  under  this  test. 

A  person  would  be  covered  under  this  test  if  an  employer  refused 
to  hire,  or  a  restaurant  refused  to  serve,  that  person  because  of  a 
fear  of  "negative  reactions"  of  others  to  that  person.  A  person 
would  also  be  covered  if  an  entity  perceived  that  the  applicant  had 
an  impairment  which  prevented  the  person  from  working,  or  if  a 
public  accommodation  refused  to  serve  a  patron  because  it  per- 
ceived that  the  patron  had  an  impairment  that  limited  his  or  her 
enjoyment  of  the  goods  or  services  being  offered. 

For  example,  severe  burn  victims  often  face  discrimination  in 
employment  and  participation  in  community  activities  which  re- 
sults in  substantial  limitation  of  major  life  activities.  These  persons 
would  be  covered  under  this  test  because  of  the  attitudes  of  others 
towards  the  impairment,  even  if  they  did  not  view  themselves  as 
"impaired." 

The  rationale  for  this  third  test,  as  used  in  the  Rehabilitation 
Act  of  1973,  was  articulated  by  the  Supreme  Court  in  School  Board 
of  Nassau  County  v.  Arline.^^  The  Court  noted  that  although  an  in- 
dividual may  have  an  impairment  that  does  not  in  fact  substantial- 
ly limit  a  major  life  activity,  the  reaction  of  others  may  prove  just 
as  disabling.  "Such  an  impairment  might  not  diminish  a  person's 
physical  or  mental  capabilities,  but  could  nevertheless  substantial- 
ly limit  that  person's  ability  to  work  as  a  result  of  the  negative  re- 
actions of  others  to  the  impairment."  ^  ^ 

The  Court  concluded  that,  by  including  this  test,  "Congress  ac- 
knowledged that  society's  accumulated  myths  and  fears  about  dis- 
ability and  diseases  are  as  handicapping  as  are  the  physical  limita- 
tions that  flow  from  actual  impairment." 

Thus,  a  person  who  is  rejected  from  a  job  because  of  the  m5^hs, 
fears  and  stereotypes  associated  with  disabilities  would  be  covered 
under  this  third  test,  whether  or  not  the  employer's  perception  was 
shared  by  others  in  the  field  and  whether  or  not  the  person's  physi- 
cal or  mental  condition  would  be  considered  a  disability  under  the 
first  or  second  part  of  the  definition. 

Sociologists  have  identified  common  barriers  that  frequently 
result  in  employers  excluding  disabled  persons.  These  include  con- 
cerns regarding  productivity,  safety,  insurance,  liability,  attend- 
ance, cost  of  accommodation  and  accessibility,  and  acceptance  by 
co-workers  and  customers. 

This  list  of  frequent  workplace  concerns  is  not  exhaustive.  It  il- 
lustrates, however,  the  attitudinal  barriers  that  Congress  clearly 
intended  to  include  within  the  meaning  of  "regarded  as"  having  a 
disability  under  the  Rehabilitation  Act  and  now  under  the  ADA. 

It  is  not  necessary  for  the  covered  entity  to  articulate  one  of 
these  concerns.  In  the  employment  context,  if  a  person  is  disquali- 
fied on  the  basis  of  an  actual  or  perceived  physical  or  mental  condi- 
tion, and  the  employer  can  articulate  no  legitimate  job-related 


20  480  U.S. 
2^  480  U.S. 
2  2  480  U.S. 


273  (1987). 
at  283. 
at  284. 
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reason  for  the  rejection,  a  perceived  concern  about  employing  per- 
sons with  disabilities  could  be  inferred  and  the  plaintiff  would 
qualify  for  coverage  under  the  ''regarded  as"  test.  A  person  who  is 
covered  because  of  being  regarded  as  having  an  impairment  is  not 
required  to  show  that  the  employer's  perception  is  inaccurate,  e,g., 
that  he  will  be  accepted  by  others,  or  that  insurance  rates  will  not 
increase,  in  order  to  be  qualified  for  the  job. 

For  example,  many  people  are  rejected  from  jobs  because  a  back 
x-ray  reveals  some  anomaly,  even  though  the  person  has  no  symp- 
toms of  a  back  impairment.  The  reasons  for  the  rejection  are  often 
the  fear  of  injury,  as  well  as  increased  insurance  or  worker's  com- 
pensation costs.  These  reasons  for  rejection  rely  on  common  bar- 
riers to  employment  for  persons  with  disabilities  and  therefore,  the 
person  is  perceived  to  be  disabled  under  the  third  test. 

Behaviors  and  conditions  not  included  as  disabilities 

In  other  sections  of  the  bill,  certain  behaviors  are  explicitly  not 
included  as  disabilities.  Current  illegal  use  of  drugs  is  not  protected 
under  the  bill.  See  Sections  104  and  510.  Homosexuality  and  bisex- 
uality,  which  were  never  covered  disabilities  under  other  federal 
disability  laws,  because  they  are  not  physical  or  mental  impair- 
ments, are  explicitly  noted  as  not  being  impairments  and  as  such 
are  not  disabilities  under  the  ADA.  See  Section  511(a).  Transves- 
tism, transsexualism,  pedophilia,  exhibitionism,  voyeurism,  gender 
identity  disorders  not  resulting  from  physical  impairments,  other 
sexual  behavior  disorders,  compulsive  gambling,  kleptomania,  pyro- 
mania,  and  psychoactive  substance  use  disorders  resulting  from 
current  illegal  use  of  drugs,  are  also  excluded.  See  Sections  511(b)- 
(d). 

Title  I — Employment 

Title  I  prohibits  discrimination  in  employment  against  a  quali- 
fied person  with  a  disability.  The  title  borrows  much  of  its  proce- 
dural framework  from  title  VII  of  the  Civil  Rights  Act  of  1964,^3 
which  prohibits  discrimination  in  employment  on  the  basis  of  race, 
color,  religion,  sex  or  national  origin,  by  incorporating  title  VII's 
enforcement  provisions,  notice  posting  provisions,  and  employer 
coverage  provisions.  The  title  borrows  much  of  its  substantive 
framework  from  Section  504  of  the  Rehabilitation  Act  of  1973. 

The  underlying  premise  of  this  title  is  that  persons  with  disabil- 
ities should  not  be  excluded  from  job  opportunities  unless  they  are 
actually  unable  to  do  the  job.  The  requirement  that  job  criteria  ac- 
tually measure  skills  required  by  the  job  is  a  critical  protection,  be- 
cause stereotypes  and  misconceptions  about  the  abilities  and  inabil- 
ities of  persons  with  disabilities  continue  to  be  pervasive.  Discrimi- 
nation occurs  against  persons  with  disabilities  because  of  stereo- 
types, discomfort,  misconceptions,  and  fears  about  increased  costs 
and  decreased  productivity. 

In  order  to  assure  a  match  between  job  criteria  and  an  appli- 
cant's actual  ability  to  do  the  job,  the  bill  contains  the  following 
provisions: 
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the  requirement  that  persons  with  disabilities  not  be  dis- 
qualified because  of  the  inability  to  perform  non-essential  or 
marginal  functions  of  the  job  [Section  101(7)]; 

the  requirement  that  any  selection  criteria  that  screen  out 
or  tend  to  screen  out  people  with  disabilities  be  job-related  and 
consistent  with  business  necessity  [Section  102(b)(6)];  and 

the  requirement  to  provide  reasonable  accommodation  to 
assist  persons  with  disabilities  to  meet  legitimate  job  criteria 
[Section  102(b)(5)]. 
These  requirements  work  together  to  eliminate  the  pervasive  bias 
against  emplo}dng  persons  with  disabilities. 

If  a  person  with  a  disability  applies  for  a  job  and  meets  all  selec- 
tion criteria  except  one  that  he  or  she  cannot  meet  because  of  a 
disability,  the  criterion  must  concern  an  essential,  and  not  margin- 
al, aspect  of  the  job.  The  criterion  must  be  carefully  tailored  to 
measure  the  actual  ability  of  a  person  to  perform  an  essential  func- 
tion of  the  job.  If  the  criterion  meets  this  test,  it  is  not  discrimina- 
tory on  its  face  and  is  not  prohibited  by  the  ADA.  If  the  legitimate 
criterion  can  be  satisfied  by  the  applicant  with  a  reasonable  accom- 
modation, then  the  reasonable  accommodation  must  be  provided 
under  Section  102(b)(5). 

Section  101.  Definitions 

A  number  of  definitions  from  title  VII  of  the  Civil  Rights  Act  of 
1964  are  incorporated  by  reference  in  this  title  ("person,"  'labor  or- 
ganization," ''em.ployment  agency,"  ''commerce,"  and  "industry  af- 
fecting commerce").  Other  terms,  such  as  "Commission"  and  "em- 
ployer" use  the  same  concepts  as  contained  in  title  VII.  The  defini- 
tion of  "employer"  differs  from  title  VII  only  to  allow  a  phase-in 
for  the  first  two  years  the  law  is  in  effect  for  employers  employing 
less  than  25  employees.  "Employee"  means  an  individual  employed 
by  an  employer.  The  exception  set  out  in  title  VII  for  elected  offi- 
cials and  their  employees  and  appointees  is  not  incorporated  in  the 
ADA. 

Section  101(5) — Illegal  use  of  drugs 

The  term  "drugs"  means  controlled  substances  as  listed  in  sched- 
ules I  through  V  of  Section  202  of  the  Controlled  Substances  Act.^^ 
The  Controlled  Substances  Act  makes  unlawful  certain  possession 
or  distribution  of  listed  drugs.  The  Committee  does  not  intend  to 
affect  the  Controlled  Substances  Act.  The  term  "Illegal  use  of 
drugs"  does  not  include  the  use  of  controlled  substances,  including 
the  use  of  experimental  drugs,  taken  under  the  supervision  of  a  li- 
censed health  care  professional.  It  also  does  not  include  uses  au- 
thorized by  the  Controlled  Substances  Act  or  other  provisions  of 
federal  law. 

Section  101(7) — Qualified  individual  with  a  disability 

The  term  "qualified  individual  with  a  disability"  means  an  indi- 
vidual with  a  disability  who,  with  a  reasonable  accommodation  if 
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necessary,  can  perform  the  essential  functions  of  the  employment 
position  that  such  individual  holds  or  desires. 

This  same  concept  is  used  in  the  regulations  implementing  Sec- 
tions 501  and  504  of  the  Rehabilitation  Act  of  1973.  The  phrase  "es- 
sential functions"  means  job  tasks  that  are  fundamental  and  not 
marginal.  The  regulations  point  out  that  ''inclusion  of  this  phrase 
is  useful  in  emphasizing  that  handicapped  persons  should  not  be 
disqualified  simply  because  they  may  have  difficulty  in  performing 
tasks  that  bear  only  a  marginal  relationship  to  a  particular  job." 

For  example,  many  employers  require  driver's  licenses  for  a  vari- 
ety of  jobs  which  do  not  require  driving  or  where  driving  is  inciden- 
tal to  the  job.  A  driver's  license  is  often  required  because  it  is  pre- 
sumed that  people  who  drive  to  work  are  more  likely  to  arrive  at 
work  on  time  or  because  a  driver  can  do  an  occasional  errand.  The 
"essential  functions"  requirement  assures  that  a  person  who 
cannot  drive  because  of  his  or  her  disability  is  not  disqualified  for 
these  reasons  if  he  or  she  can  do  the  actual  duties  of  the  job. 

In  one  case,  a  person  with  epilepsy  applied  for  the  job  of  group 
counselor  at  a  juvenile  halL  After  receiving  a  job  offer,  the  offer 
was  withdrawn  when  the  employer  learned  that  the  applicant  did 
not  have  a  driver's  license.  Driving  was  required  for  emergencies, 
to  take  a  juvenile  to  the  hospital,  for  example,  and  to  transport  the 
juveniles  to  court  appearances.  While  it  was  necessary  that  some  of 
the  group  counselors  be  able  to  drive,  it  was  not  essential  that  all 
group  counselors  be  available  to  drive.  On  any  given  shift,  another 
group  counselor  could  perform  the  driving  duty.  Hence,  it  is  neces- 
sary to  review  the  job  duty  not  in  isolation,  but  in  the  context  of 
the  actual  work  environment. 

The  incorporation  of  the  requirement  of  reasonable  accommoda- 
tion into  the  definition  of  "qualified  individual  with  a  disability"  is 
meant  to  indicate  that  essential  functions  are  those  which  must  be 
performed,  even  if  the  manner  in  which  particular  job  tasks  com- 
prising those  functions  are  performed,  or  the  equipment  used  in 
performing  them,  may  be  different  for  an  employee  with  a  disabil- 
ity than  for  a  non-disabled  employee.  For  example,  in  a  job  requir- 
ing the  use  of  a  computer,  the  essential  function  is  the  ability  to 
access,  input,  and  retrieve  information  from  the  computer.  It  is  not 
"essential"  that  a  person  be  able  to  use  the  keyboard  or  visually 
read  the  information  from  a  computer  screen.  Adaptive  equipment 
or  software  may  enable  a  person  with  no  arms  or  a  person  with 
impaired  vision  to  control  the  computer  and  access  information. 

The  Committee  adopted  additional  language  to  this  definition 
during  its  consideration  of  the  bill.  The  language  states  explicitly 
that  consideration  shall  be  given  to  the  employer's  judgment  as  to 
what  functions  of  a  job  are  essential.  Although  essential  functions 
need  not  be  listed  in  a  written  form,  a  written  list  by  an  employer 
is  a  useful  starting  point  for  determining  essential  functions  of  a 
job.  An  amendment  that  would  have  created  a  presumption  in 
favor  of  the  employer's  determination  of  essential  functions  was  re- 
jected. 
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This  additional  language  adopted  by  the  Committee  is  not  meant 
to  change  the  current  burden  of  proof.  This  language  simply  as- 
sures that  the  employer's  determination  of  essential  functions  is 
considered.  A  plaintiff  may  challenge  the  employer's  determination 
of  what  is  an  essential  function. 

The  determination  of  whether  a  person  is  qualified  should  be 
made  at  the  time  of  the  employment  action,  e.g.  hiring  or  promo- 
tion, and  should  not  be  based  on  the  possibility  that  the  employee 
or  applicant  will  become  incapacitated  and  unqualified  in  the 
future.  Nor  can  paternalistic  concerns  about  what  is  best  for  the 
person  with  a  disability  serve  to  foreclose  employment  opportuni- 
ties. 

With  respect  to  covered  entities  subject  to  rules  promulgated  by 
the  department  of  Transportation  regarding  physical  qualifications 
for  drivers  of  certain  classifications  of  motor  vehicles,  the  Commit- 
tee intends  that  a  person  with  a  disability  applying  for  or  currently 
holding  a  job  subject  to  these  standards  must  be  able  to  satisfy  any 
physical  qualification  standard  that  is  job-related  and  required  by 
business  necessity  in  order  to  be  considered  a  qualified  individual 
with  a  disability.  By  the  effective  date  of  this  title,  the  Committee 
expects  the  Secretary  of  Transportation  to  review  these  require- 
ments to  determine  whether  they  are  valid  under  this  Act.  Of 
course,  the  Department  of  Transportation  currently  has  an  obliga- 
tion under  Section  504  of  the  Rehabilitation  Act  to  ensure  that  its 
regulations  are  consistent  with  that  Act. 

Section  101(8) — Direct  threat 

This  definition  was  added  during  Committee  consideration  of  the 
bill.  The  term  ''direct  threat"  m^eans  a  significant  risk  to  the 
health  or  safety  of  others  that  cannot  be  eliminated  by  reasonable 
accommodation.  The  Committee  intends  to  codify  the  direct  threat 
standard  used  by  the  Supreme  Court  in  School  Board  of  Nassau 
County  V.  Arline.^^ 

Section  101(9) — Reasonable  accommodation 

The  term  "reasonable  accommodation"  incorporates  a  range  of 
actions  that  may  be  necessary  to  allow  a  person  with  a  disability  to 
perform  the  essential  functions  of  a  job. 

Examples  of  possible  accommodations  include,  but  are  not  limit- 
ed to,  making  existing  facilities  used  by  employees  readily  accessi- 
ble to  and  usable  by  individuals  with  disabilities,  job  restructuring, 
part-time  or  modified  work  schedules,  reassignment  to  a  vacant  po- 
sition, acquisition  or  modification  of  equipment  of  devices,  appro- 
priate adjustment  or  modifications  of  examinations,  training  mate- 
rials or  policies,  the  provision  of  qualified  readers  for  the  visually 
impaired  or  interpreters  for  the  hearing  impaired,  and  other  simi- 
lar accommodations. 

The  requirements  of  reasonable  accommodation  are  discussed 
under  Section  102(b)(5)  below. 
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Section  101(10) — Undue  hardship 

The  term  undue  hardship  means  an  action  requiring  significant 
difficulty  or  expense.  Undue  hardship  is  determined  by  considering, 
at  least,  the  overall  size  of  the  business,  the  site  involved,  and  the 
nature  and  cost  of  the  accommodation  needed.  Although  an  action 
may  be  a  significant  expense  or  result  in  significant  difficulty  in 
the  abstract,  or  when  considered  with  regard  to  a  small  employer, 
it  may  not  be  an  undue  hardship  when  considered  in  light  of  the 
size  of  the  employer,  the  site  involved  and  the  accommodation 
needed. 

The  Committee  adopted  additional  factors  to  be  considered  in 
making  a  determination  of  undue  hardship.  These  additional  fac- 
tors are  discussed  under  Section  102(b)(5)  below. 

Section  102.  Discrimination 

Section  102(a),  General  Rule.  Discrimination  is  prohibited  against 
a  qualified  individual  with  a  disability  in  all  parts  of  the  employ- 
ment process.  Specifically  included  as  part  of  the  employment  proc- 
ess are  job  application  procedures,  hiring,  advancement,  discharge, 
compensation,  and  job  training,  and  other  terms,  conditions,  and 
privileges  of  employment. 

The  Committee  intends  that  the  aspects  of  the  employment  proc- 
ess covered  by  the  non-discrimination  mandate  be  construed  in  a 
manner  consistent  with  the  regulations  implementing  Section  504 
of  the  Rehabilitation  Act.  Those  regulations  provide  that  the  anti- 
discrimination mandate  applies  in: 

(1)  recruitment,  advertising,  and  the  processing  of  applica- 
tions for  employment; 

(2)  hiring,  updating,  promotion,  award  of  tenure,  demotion, 
transfer,  layoff,  termination,  right  of  return  from  layoff  and  re- 
hiring; 

(3)  rates  of  pay  or  any  other  form  of  compensation  and 
changes  in  compensation; 

(4)  job  assignments,  job  classifications,  organizational  struc- 
tures, position  descriptions,  lines  of  progression,  and  seniority 
lists; 

(5)  leaves  of  absence,  sick  leave,  or  any  other  leave; 

(6)  fringe  benefits  available  by  virtue  of  employment,  wheth- 
er or  not  administered  by  the  [employer]; 

(7)  selection  and  financial  support  for  training,  including  ap- 
prenticeship, professional  meetings,  conferences,  and  other  re- 
lated activities,  and  selection  for  leave  of  absence  to  pursue 
training; 

(8)  employer  sponsored  activities,  including  social  or  recre- 
ational programs. 

Discrimination  is  prohibited  against  a  qualified  individual  with  a 
disability,  as  defined  in  Section  101(7),  and  as  discussed  above.  The 
Committee  does  not  intend  to  cover  individuals  who  do  not  meet 
the  definition  of  qualified  individual  with  a  disability. 

As  with  other  civil  rights  laws  prohibiting  discrimination  in  em- 
ployment, the  Committee  does  not  intend  to  limit  the  ability  of  cov- 
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ered  entities  to  choose  and  maintain  a  qualified  workforce.  Covered 
entities  continue  to  have  the  ability  to  hire  and  employ  employees 
who  can  perform  the  job.  Employers  can  continue  to  use  job-related 
criteria  in  choosing  qualified  employees.  For  example,  in  a  job  that 
requires  lifting  50  pound  boxes,  an  employer  may  test  applicants 
and  employees  to  determine  whether  they  can  lift  50  pound  boxes. 
Similarly,  an  employer  can  continue  to  give  typists  typing  tests  to 
determine  their  abilities. 

The  Committee  does  not  intend  that  covered  entities  have  an  ob- 
ligation to  prefer  applicants  with  disabilities  over  other  applicants 
on  the  basis  of  disability. 

Section  102(h) — Construction 

This  section  of  the  bill  describes  7  specific  tj^es  of  discrimination 
included  in  the  prohibition  under  Section  102(a). 

Section  102(b)(1) — Limiting,  segregating  or  classifying 

Section  102(b)(1)  prohibits  an  employer  from  limiting,  segregating 
or  classifying  a  job  applicant  or  employee  in  a  way  that  adversely 
affects  the  opportunities  or  status  of  the  applicant  or  employee 
based  on  that  person's  disability. 

For  example,  an  employer  could  not  adopt  a  different  pay  scale, 
benefits,  promotion  opportunities  or  working  area  for  employees 
with  disabilities.  In  one  case,  an  employer  had  a  separate  job  cate- 
gory for  janitors  with  developmental  disabilities  with  lower  pay,  no 
benefits  or  seniority  rights,  even  though  the  job  duties  were  the 
same  as  other  janitors.  This  would  be  a  violation  of  this  title. 

Section  102(h)(2) — Contractual  relationships 

Section  102(b)(2)  provides  that  a  covered  entity  may  not  partici- 
pate in  a  contractual  relationship  that  has  the  effect  of  subjecting 
the  covered  entity's  qualified  applicants  or  employees  to  discrimi- 
nation. The  phrase  ''the  covered  entity's"  qualified  applicants  or 
employees  was  included  in  order  to  avoid  any  misunderstanding  re- 
garding this  provision.  This  provision  is  intended  to  apply  to  a  situ- 
ation in  which  a  covered  entity  "A"  enters  into  a  contractual  rela- 
tionship with  another  entity  "B,"  which  has  the  effect  of  subjecting 
the  covered  entity  ''A's"  own  employees  or  applicants  to  discrimi- 
nation. It  does  not  apply  to  a  situation  in  which  covered  "A"  enters 
into  a  contractual  relationship  with  another  entity  *'B,"  and  that 
entity  '*B"  is  engaging  in  some  form  of  discrimination  against  its 
own  employees  or  applicants.  Entity  "A"  carries  no  liability  in 
such  a  situation  for  the  discrimination  of  entity  ''B."  Of  course, 
entity  "B"  may  be  separately  liable  to  suit  under  this  Act,  by  its 
employees  or  applicants. 

Section  102(b)(2)  also  provides  that  a  covered  entity  may  not  par- 
ticipate in  a  contractual  relationship  that  has  the  effect  of  subject- 
ing the  covered  entity's  qualified  applicants  or  employees  "to  the 
discrimination  prohibited  by  this  title."  The  intent  of  this  provision 
is  that  an  entity  may  not  do  through  a  contractual  provision  what 
it  may  not  do  directly.  The  type  of  discrimination  prohibited  is  that 
set  forth  in  the  substantive  provisions  of  the  bill.  Thus,  if  the  con- 
tractual relationship  having  the  effect  of  discrimination  occurs  in 
any  of  the  areas  covered  by  this  title,  for  example,  in  hiring,  train- 
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ing  or  promotion  of  employees,  to  the  extent  that  the  requirement 
of  reasonable  accommodation,  and  the  limitation  of  undue  hard- 
ship, apply  if  the  entity  is  acting  directly,  these  requirements  and 
limitations  would  apply  as  well  when  the  entity  is  acting  in  a  con- 
tractual relationship.  The  contractual  relationship  adds  no  new  ob- 
ligations in  and  of  itself  beyond  the  obligations  imposed  by  the  Act, 
nor  does  it  reduce  the  obligations  imposed  by  the  Act. 

For  example,  assume  that  an  employer  "C"  is  seeking  to  contract 
with  a  company  "D"  to  provide  training  for  the  employees  of  em- 
ployer ^'C'\  Whatever  responsibilities  and  limitations  of  reasonable 
accommodation  that  would  apply  to  the  employer  "C"  if  it  provided 
the  training  itself  would  apply  as  well  in  the  contractual  situation. 
Thus,  if  the  training  company  "D"  were  planning  to  hold  its  pro- 
gram in  a  physically  inaccessible  location,  thus  making  it  impossi- 
ble for  an  employee  who  used  a  wheelchair  to  attend  the  program, 
the  employer  ''C"  would  have  a  duty  to  consider  various  reasonable 
accommodations.  These  could  include,  for  example,  (1)  asking  the 
training  company  to  identify  other  sites  for  the  training  that  are 
accessible;  (2)  identifying  other  training  companies  that  use  accessi- 
ble sites;  (3)  paying  to  have  the  training  company  train  the  dis- 
abled employee  (either  one-on-one  or  with  other  employees  who 
may  have  missed  the  training  for  other  reasons),  or  any  other  ac- 
commodation that  might  result  in  making  the  training  available  to 
the  employee. 

If  no  accommodations  were  available  that  would  have  made  the 
training  program  accessible,  or  if  the  only  options  that  were  avail- 
able would  have  imposed  an  undue  hardship  on  the  employer,  the 
employer  would  have  then  met  its  requirements  under  the  Act. 
The  Committee  anticipates,  however,  that  some  form  of  accommo- 
dation could  be  made  so  the  disabled  employee  would  not  be  pre- 
cluded from  receiving  training  that  the  employer  may  consider  nec- 
essary. 

As  a  further  example,  assume  that  an  employer  contracts  with  a 
hotel  for  a  conference  held  for  the  employer's  employees.  Under 
the  Act,  the  employer  has  an  affirmaive  duty  to  investigate  the  ac- 
cessibility of  a  location  that  it  plans  to  use  for  its  own  employees. 
Suggested  approaches  for  determining  accessibility  would  be  for 
the  employer  to  inspect  the  hotel  first-hand,  if  possible,  or  to  ask  a 
local  disability  group  to  inspect  the  hotel.  In  any  event,  the  em- 
ployer can  always  protect  itself  in  such  situations  by  simply  ensur- 
ing that  the  contract  with  the  hotel  specifies  that  all  rooms  to  be 
used  for  the  conference,  incuding  the  exhibit  and  meeting  rooms, 
be  accessible  in  accordance  with  applicable  standards.  If  the  hotel 
breaches  this  accessibility  provision,  the  hotel  will  be  liable  to  the 
employer  for  the  cost  of  any  accommodation  needed  to  provide 
access  to  the  disabled  individual  during  the  conference,  as  well  as 
for  any  other  costs  accrued  by  the  employer.  Placing  a  duty  on  the 
employer  to  investigate  the  accessibility  of  places  that  it  contracts 
for  will,  in  all  likelihood,  by  the  impetus  for  ensuring  that  these 
types  of  contractual  provisions  become  commonplace  in  our  society. 

With  respect  to  health  insurance  contracts.  Section  501(c)  of  the 
Act  specifically  provides  that  the  ADA  does  not  affect  pre-existing 
condition  clauses  included  in  insurance  policies  offered  by  employ- 
ers. Employers  may  continue  to  offer  policies  that  contain  pre-ex- 
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isting  condition  exclusions,  even  though  such  exclusions  adversely 
affect  persons  with  disabilities,  so  long  as  such  clauses  are  not  used 
as  a  subterfuge  to  evade  the  purposes  of  this  Act. 

However,  employers  may  not  deny  health  insurance  coverage 
completely  to  an  individual  based  on  the  person's  diagnosis  or  dis- 
ability. For  example,  it  is  permissible  for  an  employer  to  offer  in- 
surance policies  that  limit  coverage  for  certain  procedures  or  treat- 
ments {e.g.,  a  limit  on  the  extent  of  kidneys  dialysis  or  whether  di- 
alysis will  be  covered  at  all,  or  a  limit  on  the  amount  of  blood 
transfusions  or  whether  transfusions  will  be  covered).  It  would  not 
be  permissible,  however,  to  deny  coverage  to  individuals,  such  as 
persons  with  kidney  disease  or  hemophilia,  who  are  affected  by 
these  limits  on  coverage  for  procedures  or  treatments,  for  other 
procedures  or  treatments  connected  with  their  disability.  It 
would  also  not  be  permissible  to  deny  coverage  to  such  individuals 
for  other  conditions  not  connected  with  these  limitions  on  coverage, 
such  as  treatment  for  a  broken  leg  or  heart  surgery.  While  limita- 
tion may  be  placed  on  reimbursements  for  a  procedure  or  the  types 
of  drugs  or  procedures  covererd,  that  limitation  must  apply  to  all 
persons,  with  or  without  disabilities.  Persons  with  disabilities  must 
have  equal  access  to  the  health  insurance  coverage  that  is  provided 
by  the  employer  to  all  employees. 

Section  102(h)(S) — Standards,  criteria  or  methods  of  adminis- 
tration that  have  the  effect  of  discrimination  or  that  per- 
petuate discrimination 

Section  102(b)(3)  prohibits  employers  from  using  standards,  crite- 
ria or  methods  of  administration  that  have  the  effect  of  discrimina- 
tion or  that  perpetuate  discrimination  by  others  who  are  subject  to 
common  administrative  control. 

For  example,  an  employer  could  not  enter  into  a  contract  for  li- 
ability insurance  with  an  insurance  company  who  refused  to  cover 
accidents  or  injuries  of  persons  with  disabilities.  Nor  could  the  em- 
ployer refuse  to  hire  a  person  with  a  disability  because  the  liability 
policy  did  not  cover  persons  with  disabilities. 

Section  102(h)(4) — Association 

Discrimination  is  also  prohibited  against  a  qualified  individual 
because  of  the  known  disability  of  an  individual  with  whom  the 
qualified  individual  is  known  to  have  a  relationship  or  association. 

This  provision  protects  persons  who  associate  with  persons  with 
disabilities  and  who  are  discriminated  against  because  of  that  asso- 
ciation. This  may  include  family,  friends,  and  persons  who  provide 
care  for  persons  with  disabilities.  The  Committee  rejected  an 
amendment  to  limit  this  provision  to  the  relatives  (by  blood,  mar- 
riage, adoption  or  guaradianship)  of  persons  with  disabilities. 

This  provision  applies  only  when  the  employer  knows  of  the  asso- 
ciation with  the  other  person  and  knows  of  that  other  person's  dis- 
ability. The  burden  of  proof  is  on  the  individual  claiming  discrimi- 
nation to  prove  that  the  discrimination  was  motivated  by  that  indi- 
vidual's relationship  or  association  with  a  person  with  a  disability. 


28  Of  course,  if  the  insurance  plan  had  a  pre-existing  condition  clause  which  limited  coverage 
for  a  specified  time,  that  clause  would  govern  to  limit  coverage. 
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For  example,  it  would  be  discriminatory  for  an  employer  to  dis- 
criminate against  a  qualified  employee  who  did  volunteer  work  for 
people  with  AIDS,  if  the  employer  knew  of  the  employee's  relation- 
ship or  association  with  the  people  with  AIDS,  and  if  the  employ- 
ment action  was  motivated  by  that  relationship  or  association. 

Similarly,  it  would  be  illegal  for  an  employer  to  discriminate 
against  a  qualified  employee  because  that  employee  had  a  family 
member  or  a  friend  who  had  a  disbility,  if  the  employer  knew 
about  the  relationship  or  association,  knew  that  the  friend  or 
family  member  has  a  disability,  and  acted  on  that  basis.  Thus,  if  an 
employee  had  a  spouse  with  a  disability,  and  the  employer  took  an 
adverse  action  against  the  employee  based  on  the  spouse's  disabil- 
ity, this  would  then  constitute  discrimination. 

This  section  would  not  apply  if  the  employer  did  not  know  of  the 
relationship  or  association,  or  if  the  employer  did  not  know  of  the 
disability  of  the  other  person.  Thus,  if  an  employer  fired  an  em- 
ployee, and  did  not  know  of  a  relationship  or  association  of  the  em- 
ployee with  a  person  with  a  disability,  the  employee  could  not 
claim  discrimination  under  this  section. 

Section  102(h)(5) — Reasonable  accommodation 

An  employer  is  required  to  make  reasonable  accommodations  to 
the  known  physical  or  mental  limitations  of  an  otherwise  qualified 
individual  with  a  disability.  An  employer  may  not  deny  employ- 
ment opportunities  if  the  denial  is  based  on  the  need  to  make  a 
reasonable  accommodation.  This  reasonable  accommodation  re- 
quirement is  central  to  the  non-discrimination  mandate  of  the 
ADA. 

Section  101(9)  provides  examples  of  reasonable  accommodations, 
including  making  changes  in  the  physical  environment  in  order  to 
provide  access,  as  well  as  changes  in  the  structure  of  the  job,  such 
as  part-time  or  modified  work  schedules.  In  other  cases,  the  acqui- 
sition of  modification  of  equipment,  such  as  adaptive  hardware  or 
software  for  computers,  telephone  headset  amplifiers,  and  the  tele- 
communication devices  will  enable  persons  with  disabilities  to  do 
the  job.  For  some  people  with  disabilities,  the  assistance  of  another 
individual,  such  as  a  reader,  interpreter  or  attendant,  may  be  nec- 
essary for  specified  activities. 

The  examples  set  forth  in  Section  101(9)  are  not  meant  to  be  ex- 
haustive, but  rather  serve  to  illustrate  the  nature  of  the  obligation. 
The  employee  or  applicant  must  request  a  reasonable  accommoda- 
tion; the  employer  is  not  liable  for  failing  to  provide  an  accommo- 
dation if  it  was  not  requested. 

A  reasonable  accommodation  should  be  tailored  to  the  needs  of 
the  individual  and  the  requirements  of  the  job.  Persons  with  dis- 
abilities have  vast  experience  in  all  aspects  of  their  lives  with  the 
types  of  accommodations  which  are  effective  for  them.  Employers 
should  not  assume  that  accommodations  are  required  without  con- 
sulting the  applicant  or  employee  with  the  disability.  Stereotypes 
about  disability  can  result  in  stereotypes  about  the  need  for  accom- 
modations, which  may  exceed  what  is  actually  required.  Consulta- 
tions between  employers  and  the  persons  with  disabilities  will 
result  in  an  accurate  assessment  of  what  is  required  in  order  to 
perform  the  job  duties. 
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In  the  event  there  are  two  effective  accommodations,  the  employ- 
er may  choose  the  accommodation  that  is  less  expensive  or  easier 
for  the  employer  to  implement,  as  long  as  the  selected  accommoda- 
tion provides  meaningful  equal  employment  opportunity  for  the  ap- 
plicant or  employee. 

Like  Sections  501,  503  and  504  of  the  1973  Rehabilitation  Act,  the 
ADA  provides  that  the  employer  is  not  required  to  provide  accom- 
modations if  the  employer  demonstrates  that  providing  such  an  ac- 
commodation will  pose  an  undue  hardship  on  the  opeation  of  its 
business. 

The  ADA  defines  "undue  hardship"  in  Section  101(10)(A)  to 
mean  an  action  requiring  significant  difficulty  or  expense,  when 
considered  in  light  of  the  factors  set  forth  in  subsection  (B).  This 
definition  was  included  for  two  reasons.  First,  a  definition  of  undue 
hardship  was  included  in  order  to  distinguish  it  from  the  definition 
of  "readiily  achievable"  in  title  III  governing  the  requirement  to 
alter  existing  public  accommodations.  Readily  achievable  means 
"easily  accomplishable  and  able  to  be  carried  out  without  much  dif- 
ficulty or  expense."  The  duty  to  provide  reasonable  accommoda- 
tion, by  contrast,  is  a  much  higher  standard  than  the  duty  to 
remove  barriers  in  existing  buildings  (if  removing  the  barriers  is 
readily  achievable)  and  creates  a  more  substantial  obligation  on 
the  employer. 

Second,  a  definition  was  included  in  order  to  distinguish  the  duty 
to  provide  reasonable  accommodation  in  the  ADA  from  the  Su- 
preme Court's  interpretation  of  title  VII  in  TWA  v.  Hardison,^^ 
which  held  that  accommodations  to  religious  beliefs  need  not  be 
provided  if  the  cost  was  more  than  de  minimis  to  the  employer. 

Thus,  the  definition  of  "undue  hardship"  in  the  ADA  is  intended 
to  convey  a  significant,  as  opposed  to  a  de  minimis  or  insignificant, 
obligation  on  the  part  of  employers.  In  determining  whether  this 
obligation  is  met,  the  legislation,  like  Sections  501,  503  and  504  of 
the  Rehabilitation  Act,  sets  forth  a  number  of  factors  to  be  consid- 
ered, including  the  size,  budget  and  number  of  employees  of  the 
covered  entity. 

The  ADA  also  sets  forth  additional  factors  which  ae  specifically 
addressed  to  entities  which  operate  more  than  one  facility.  Con- 
cerns were  expressed  that  a  court  would  look  only  at  the  resources 
of  the  local  facility  involved,  or  only  at  the  resources  of  the  parent 
company,  in  determining  whether  an  accommodation  imposed  an 
undue  hardship.  The  Committee  believes  that  both  of  these  alterna- 
tives are  unsatisfactory.  Instead,  the  Committee  intends  that  the 
resources  of  both  the  local  facility  involved  and  of  the  parent  comp- 
nay,  as  well  as  the  relationship  between  the  two,  be  relevant  to  the 
undue  hardship  determination. 

The  Committee  is  responding  particularly  to  concerns  about  em- 
ployers who  operate  in  depressed  or  rural  areas  and  are  operating 
at  the  margin  or  at  a  loss.  Specifically,  concern  was  expressed  that 
an  employer  may  elect  to  close  a  store  if  it  is  losing  money  or  only 
marginally  profitable  rather  than  undertake  significant  invest- 
ments to  make  reasonable  accommodations  to  employees  with  dis- 


29  432  U.S.  63  (1977). 
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abilities.  The  Committee  does  not  intend  for  the  requirements  of 
the  Act  to  result  in  the  closure  of  neighborhood  stores  or  in  loss  of 
jobs.  The  Committee  intends  for  courts  to  consider  in  determining 
"undue  hardship,"  whether  the  local  store  is  threatened  with  clo- 
sure by  the  parent  company  or  is  faced  with  job  loss  as  a  result  of 
the  requirements  of  this  Act. 

The  Committee  adopted  an  amendment  which  sets  forth  the  site 
factors  in  Section  101(10)(B)(ii)  and  the  parent  company  factors  in 
Section  101(10)(B)(iii).  Section  101(10)(BXiv)  addresses  the  fiscal  and 
administrative  relationship  between  the  covered  entity  and  the  fa- 
cility involved  in  the  accommodation.  By  rearranging  the  factors  in 
Section  101(10)(B),  the  Committee  did  not  intend  to  give  any  single 
factor  paticular  weight.  Rather,  all  of  the  listed  factors  should  be 
included  in  an  analysis  of  whether  providing  an  accommodation 
would  impose  an  undue  hardship  on  a  covered  entity. 

By  including  a  number  of  factors  the  Committee  intends  to  estab- 
lish a  flexible  approach.  The  Committee  rejected  an  amendment 
which  would  have  set  a  fixed  limit  of  over  10%  of  the  disabled  em- 
ployee's salary  as  a  per  se  undue  hardship.  The  Committee  believes 
that  setting  a  ceiling  on  reasonable  accommodation  is  inappropri- 
ate and  that  the  flexible  approach  used  under  Section  504  of  the 
Rehabilitation  Act,  which  has  been  in  operation  for  17  years,  is  ap- 
propriate for  the  ADA  as  well. 

The  Committee  bill  added  the  phrase  in  subparagraph  (A)  "when 
considered  in  light  of  the  factor  set  forth  in  subparagraph  (B)"  in 
order  to  emphasize  that  the  standard  is  relative.  Thus,  an  action 
which  may  be  significant  in  the  abstract  may,  in  fact,  still  be  re- 
quired when  considered  in  light  of  all  the  factors.  Only  those  ac- 
commodations which  would  require  significant  difficulty  or  expense 
when  considered  in  light  of  the  size,  resources  and  structure  of  the 
employer  would  be  considered  an  undue  hardship. 

The  flexible  approach  is  illustrated  by  a  leading  Section  504  case, 
Nelson  v.  Thornhurgh.^^  In  that  case,  a  group  of  state  income 
maintenance  workers  who  were  blind  requested  several  accommo- 
dations, including  the  use  of  readers,  braille  forms  and  a  computer 
which  stores  and  retrieves  information  in  braile.  Although  the 
costs  of  these  accommodations  were  substantial,  the  court  found 
that  the  additional  dollar  burden  was  only  a  small  fraction  of  the 
state  agency's  personnel  budget.  Given  these  facts,  the  accommoda- 
tions would  not  require  "significant  expense"  and  thus  would  not 
be  an  undue  hardship.  However,  the  same  accommodations  may  be 
an  undue  hardship  for  a  small  employer  because  they  would  re- 
quire expending  significant  proportions  of  available  resources. 

The  fourth  factor  for  determining  or  not  an  accommodation 
would  impose  an  undue  hardship  focuses  on  the  type  of  operation 
maintained  by  the  entity.  This  would  include,  for  example,  consid- 
eration of  the  special  circumstances  incurred  on  certain  types  of 
temporary  worksites  common  in  the  construction  industry.  For  ex- 
ample, in  some  circumstances,  it  might  fundamentally  alter  the 
nature  of  a  construction  site  or  be  unduly  costly  to  implement  or 
maintain  physical  accessibility,  for  a  job  applicant  or  employee  who 
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uses  a  wheelchair  if,  for  example,  the  site's  terrain  and  the  build- 
ing structure  changes  daily  as  construction  progresses.  The  Com- 
mittee recognizes  that  some  accommodations  that  can  easily  be 
made  in  an  office  setting  may  impose  an  undue  hardship  in  other 
settings. 

The  determination  of  undue  hardship  is  a  factual  one  which 
must  be  made  on  a  case-by-case  basis.  Like  Section  504  of  the  Reha- 
bilitation Act,  the  burden  is  on  the  employer  to  demonstrate  that 
the  needed  accommodation  would  cause  an  undue  hardship. 

Section  102(h)(6) — Qualification  standards 

This  section  prohibits  the  use  of  qualification  standards,  employ- 
ment tests  or  other  selection  criteria  that  screen  out  or  tend  to 
screen  out  persons  with  disabilities,  unless  the  criteria  are  shown 
to  be  jobrelated  and  consistent  with  business  necessity. 

If  an  employer  uses  a  facially  neutral  qualification  standard,  em- 
ployment test  or  other  selection  criterion  that  has  a  discriminatory 
effect  on  persons  with  disabilities,  this  practice  would  be  discrimi- 
natory unless  the  employer  can  demonstrate  that  it  is  jobrelated 
and  required  by  business  necessity. 

The  requirement  that  job  selection  procedures  be  job-related  and 
consistent  with  business  necessity  underscores  the  need  to  examine 
all  selection  criteria  to  assure  that  they  not  only  provide  an  accu- 
rate measure  of  an  applicant's  actual  ability  to  perform  the  job,  but 
that  even  if  they  do  provide  such  a  measure,  a  disabled  applicant  is 
offered  a  reasonable  accommodation  to  meet  the  criteria  that 
relate  to  the  essential  functions  of  the  job  at  issue.  It  is  critical  that 
paternalistic  concerns  for  the  disabled  person's  own  safety  not  be 
used  to  disqualify  an  otherwise  qualified  applicant. 

Section  102(h)(7)— Tests 

Tests  should  measure  what  they  purport  to  measure.  It  is  dis- 
criminatory to  select  and  administer  tests  to  a  person  who  has  a 
disability  that  impairs  sensory,  manual,  or  speaking  skills,  if  the 
test  reflects  impaired  sensory,  manual  or  speaking  skills,  rather 
than  reflecting  the  skills  or  aptitudes  the  test  purports  to  measure. 
An  employer  can  use  such  a  test  if  the  test  purports  to  measure 
sensory,  manual,  or  speaking  skills  and  those  skills  are  related  to 
the  job,  as  required  under  this  title. 

Section  102(c) — Medical  examinations  and  inquiries 

Historically,  employment  application  forms  and  employment 
interviews  requested  information  concerning  an  applicant's  physi- 
cal or  mental  condition.  This  information  was  often  used  to  exclude 
applicants  with  disabilities,  particularly  those  with  "hidden"  dis- 
abilities such  as  epilepsy,  diabetes,  emotional  illness,  heart  disease 
and  cancer,  before  their  ability  to  perform  the  job  was  even  evalu- 
ated. 

In  order  to  assure  that  misconceptions  do  not  bias  the  employ- 
ment selection  process,  this  section  sets  up  a  process  that  begins 


3  1  Prewitt  V.  U.S.  Postal  Service,  662  F.2d  292,  308  (5th  Cir.  1981),  29  CFR  1613.704(a). 
32  See,  Prewitt  v.  U.S.  Postal  Service,  662  F.2d  292,  306  (5th  Cir.,  1981),  45  CFR  84.13;  28  CFR 
42.512;  29  CFR  32.14;  42  Fed.  Reg.  22688,  H  17  (1977). 
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with  the  prohibition  of  pre-employment  medical  examinations  or 
inquiries.  This  process  parallels  the  requirements  in  the  regula- 
tions implementing  Section  504  of  the  Rehabilitation  Act  of  1973, 
but  differs  from  requirements  under  Section  503  of  the  same  Act. 

Before  employment. — Employers  may  not  conduct  a  medical  ex- 
amination or  make  inquiries  of  a  job  applicant  as  to  whether  the 
applicant  is  disabled  or  as  to  the  nature  of  severity  of  a  disability. 
An  employer  may  make  inquiry  into  the  ability  of  an  applicant  to 
perform  job-related  functions. 

After  an  offer  of  employment  has  been  made,  an  employer  may 
require  a  medical  examination,  and  may  condition  the  offer  of  em- 
ployment on  the  results  of  the  examination.  All  entering  employees 
within  the  same  job  category  must  be  subject  to  the  examination, 
however,  and  information  obtained  during  the  examination  must 
be  kept  confidential.  This  information,  including  the  medical  condi- 
tion or  history  of  the  applicant,  must  be  collected  and  maintained 
on  separate  forms  and  kept  in  separate  files  from  general  person- 
nel information. 

This  confidential  information  may  be  shared  with  supervisors 
and  managers  regarding  necessary  restrictions  on  the  work  of  the 
employee  and  necessary  accommodations.  It  may  also  be  shared 
with  first  aid  and  safety  personnel  for  emergency  purposes  and 
with  government  officials  investigating  compliance  with  the  Act. 

The  results  of  the  medical  examination  cannot  be  used  to  dis- 
criminate against  a  person  with  a  disability  if  the  person  is  still 
qualified  for  the  job. 

In  certain  industries,  such  as  air  transportation,  applicants  for 
security  and  safety  related  positions  are  normally  chosen  on  the 
basis  of  many  competitive  factors,  some  of  which  are  identified  as  a 
result  of  post-offer  pre-employment  medical  examinations.  Thus, 
after  the  employer  receives  the  results  of  the  post-offer  medical  ex- 
amination for  applicants  for  safety  or  security  sensitive  positions, 
only  those  applicants  who  meet  the  employer's  criteria  for  the  job 
must  receive  confirmed  offers  of  employment,  so  long  as  the  em- 
ployer does  not  use  those  results  of  the  exam  to  screen  out  quali- 
fied disabled  individuals  on  the  basis  of  disability. 

The  Committee  does  not  intend  for  this  Act  to  override  any  le- 
gitimate medical  standards  or  requirements  established  by  federal, 
state  or  local  law,  or  by  employers  for  applicants  for  safety  or  secu- 
rity sensitive  positions,  if  the  medical  standards  are  consistent  with 
this  Act. 

During  employment — After  an  employee  is  hired,  an  employer 
cannot  require  a  medical  examination,  make  an  inquiry  as  to 
whether  the  employee  has  a  disability,  or  inquire  as  to  the  nature 
or  severity  of  the  disability,  unless  the  examination  or  inquiry  is 
job-related  and  consistent  with  business  necessity. 

An  employer  may  conduct  voluntary  medical  examinations 
which  are  part  of  an  employee  health  program  available  to  employ- 
ees at  a  particular  worksite.  This  provision  was  included  in  the  bill 
to  allow  the  continuation  of  voluntary  "corporate  wellness"  pro- 
grams. These  voluntary  corporate  wellness  programs  have  over  the 
years  uncovered  employees  with  elevated  blood  pressure  readings, 
glaucoma,  lung  cancer  and  other  ailments  for  which  the  employee 
can  then  seek  medical  help.  These  programs  can  also  be  used,  and 
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are  used,  to  provide  treating  physicians  with  x-ray  and  lab  tests 
which  help  reduce  the  cost  for  medical  care.  This  section  does  not 
preclude  employers  from  continuing  to  offer  these  programs  on  a 
volunary  basis.  Employers  may  not  require,  however,  medical  ex- 
aminations which  are  not  job-related  and  consistent  with  business 
necessity. 

As  during  pre-employment,  employers  may  continue  to  make  in- 
quiries into  the  ability  of  an  employee  to  perform  job-related  func- 
tions. These  examinations  and  inquiries  are  subject  to  the  same 
confidentiality  and  non-discrimination  requirements  as  for  pre-em- 
ployment examinations  and  inquiries. 

An  inquiry  or  medical  examination  that  is  not  job-related  serves 
no  legitimate  employer  purpose,  but  simply  serves  to  stigmatize  the 
person  with  a  disability.  For  example,  if  an  employee  starts  to  lose 
a  significant  amount  of  hair,  the  employer  should  not  be  able  to 
require  the  person  to  be  tested  for  cancer  unless  the  testing  is  job- 
related.  While  the  employer  may  argue  that  it  does  not  intend  to 
penalize  the  person,  the  person  with  cancer  may  object  merely  to 
being  identified,  independent  of  the  consequences.  Being  identified 
as  having  a  disability  often  carriers  both  blatant  and  subtle  stigma. 
Legitimate  needs  of  the  employer  are  met  by  allowing  job-related 
examinations  and  inquiries. 

Consistent  with  regulations  implementing  the  Rehabilitation 
Act,  covered  entities  may  invite  applicants  to  indicate  whether  and 
to  what  degree  they  have  a  disability  only  under  the  following  cir- 
cumstances: 

when  a  covered  entity  is  taking  remedial  action  to  cor- 
rect the  effects  of  past  discrimination, 

when  a  covered  entity  is  taking  voluntary  action  to  over- 
come the  effects  of  conditions  that  resulted  in  limited  em- 
plojmient  opportunities  for  persons  with  disabilities,  or 

when  a  covered  entity  is  taking  affirmative  action  re- 
quired by  Section  503  of  the  Rehabilitation  Act  of  1973. 

If  a  covered  entity  meets  any  of  these  circumstances,  then  it 
must  state  clearly  on  any  written  questionnaire  used  for  this  pur- 
pose or  make  clear  orally  (if  no  written  questionnaire  is  used): 

that  the  information  requested  is  intended  for  use  solely 
in  connection  with  its  remedial  action  obligations  or  its 
voluntary  or  affirmative  action  efforts,  and 

that  the  information  is  being  requested  on  a  voluntary 
basis,  that  it  will  be  kept  confidential,  that  refusal  to  pro- 
vide the  information  will  not  subject  the  applicant  or  em- 
ployee to  any  adverse  treatment,  and  that  the  information 
will  be  used  only  in  accordance  with  this  title. 

Section  103.  Defenses 

Section  103(a) — In  general 

If  a  qualification  standard,  test,  or  other  selection  criterion 
screens  out  or  tends  to  screen  out  or  otherwise  denies  a  job  to  an 
individual  with  a  disability,  an  employer  may  defend  the  practice 
by  showing  that  the  practice  is  job-related  and  consistent  with  busi- 
ness necessity. 
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Section  103(h) — Qualification  standards 

Employers,  as  discussed  above,  may  set  qualification  standards 
for  their  employees.  For  example,  an  employer  may  have  a  require- 
ment that  a  person  be  able  to  lift  50  pounds  or  be  able  to  drive  a 
vehicle,  if  these  requirements  are  job-related  and  consistent  with 
business  necessity. 

A  qualification  standard  may  also  include  a  requirement  that  an 
individual  not  pose  a  direct  threat  to  the  health  or  safety  of  other 
individuals  in  the  workplace.  During  Committee  consideration,  this 
''direct  threat"  standard  was  extended  to  all  individuals  with  dis- 
abilities, and  not  simply  to  those  with  contagious  diseases  or  infec- 
tions. 

This  concept  is  also  contained  in  the  Civil  Rights  Restoration  Act 
of  1988  and  the  Fair  Housing  Amendments  Act.^^  It  is  based  on 
the  same  standard  for  ''qualified"  person  with  a  disability  that  has 
existed  for  years  under  the  Rehabilitation  Act  of  1973. 

In  order  to  determine  whether  an  individual  poses  a  direct  threat 
to  the  health  or  safety  of  other  individuals  in  the  workplace,  the 
Committee  intends  to  use  the  same  standard  as  articulated  by  the 
Supreme  Court  in  School  Board  of  Nassau  County  v.  Arline,^^  In 
Arline,  the  court  held  that  a  "person  who  poses  a  significant  risk  of 
communicating  an  infectious  disease  to  others  in  the  workplace 
will  not  be  otherwise  qualified  for  his  or  her  job  if  reasonable  ac- 
commodation will  not  eliminate  that  risk."  Such  risk  of  trans- 
mitting the  infection  to  others  must  be  determined  based  on  objec- 
tive and  accepted  public  health  guidelines. 

An  amendment  defining  "direct  threat"  was  adopted  by  the  Com- 
mittee in  Section  101(8).  Direct  threat  is  defined  as  a  "significant 
risk  to  the  health  or  safety  of  others  that  cannot  be  eliminated 
with  reasonable  accommodation."  This  definition  was  added  to  clar- 
ify that  the  direct  threat  standard  is  a  codification  of  the  analysis 
in  Arline. 

While  the  Arline  case  involved  a  contagious  disease,  tuberculosis, 
the  reasoning  in  that  case  is  applicable  to  other  circumstances.  A 
person  with  a  disability  must  not  be  excluded,  or  found  to  be  un- 
qualified, based  on  stereotypes  or  fear.  Nor  may  a  decision  be  based 
on  speculation  about  the  risk  or  harm  to  others.  Decisions  are  not 
permitted  to  be  based  on  generalizations  about  the  disability  but 
rather  must  be  based  on  the  facts  of  an  individual  case. 

For  example,  an  employer  may  not  assume  that  a  person  with  a 
mental  disability,  or  a  person  who  has  been  treated  for  a  mental 
disability,  poses  a  direct  threat  to  others.  This  would  be  an  assump- 
tion based  on  fear  and  stereotype.  The  purpose  of  creating  the 
"direct  threat"  standard  is  to  eliminate  exclusions  which  are  not 
based  on  objective  evidence  about  the  individual  involved.  Thus,  in 
the  case  of  a  person  with  mental  illness  there  must  be  objective 
evidence  from  the  person's  behavior  that  the  person  has  a  recent 


3  3  P.O.  100-259,  29  U.S.C.  706(8)(C). 
3*  P.L.  100-430,  42  U.S.C.  3604(f)(9). 

35  480  U.S.C.  273  (1987). 

36  480  U.S.  at  287,  n.l6. 
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history  of  committing  overt  acts  or  making  threats  which  caused 
harm  or  which  directly  threatened  harm.^'^ 

The  "direct  threat"  standard  may  not  be  used  to  circumvent  the 
prohibition  against  pre-employment  inquiries  into  a  person's  dis- 
ability. It  may  not  be  used  to  justify  generalized  requests  or  inquir- 
ies related  to  medical  records.  The  prohibition  against  pre-offer 
medical  examinations  also  applies  to  psychological  examinations. 

The  employer  may,  however,  conduct  a  post-offer  medical  exami- 
nation, including  a  psychological  examination,  as  long  as  it  meets 
the  requirements  of  Section  102(c)(3).  If  the  applicant  is  otherwise 
qualified  for  the  job,  he  or  she  cannot  be  disqualified  on  the  basis 
of  a  physical  or  mental  condition  unless  the  employer  can  demon- 
strate that  the  applicant's  disability  poses  a  direct  threat  to  others 
in  the  workplace. 

The  plaintiff  is  not  required  to  prove  that  he  or  she  poses  no 
risk.  As  stated  in  Chalk  v.  U.S.  District  Court,  "[l]ittle  in  science 
can  be  proved  with  complete  certainty,  and  section  504  does  not  re- 
quire such  a  test.  As  authoritatively  construed  by  the  Supreme 
Court,  section  504  allows  the  exclusion  of  an  employee  only  if  there 
is  *a  significant  risk  ...  to  others'."  ^® 

The  determination  of  significant  risk  for  persons  with  disabilities 
must  be  based  on  the  current  condition  of  the  applicant  or  employ- 
ee. The  decision  to  exclude  cannot  be  based  on  merely  '*an  elevated 
risk  of  injury."  This  amendment  adopted  by  the  Committee  sets 
a  clear,  defined  standard  which  requires  actual  proof  of  significant 
risk  to  others. 

Section  103(c) — Religious  entities 

This  section  states  that  the  ADA  does  not  prohibit  a  religious 
corporation,  association,  educational  institution  or  society  from 
giving  preference  in  employment  to  individuals  of  a  particular  reli- 
gion to  perform  work  connected  with  the  carrying  on  by  such 
entity.  This  provision  is  similar  to  provisions  included  in  Section 
702  of  the  Civil  Rights  Act  of  1964,^0  ^nd  should  be  interpreted  in 
a  consistent  manner.  Nothing  in  this  section  should  be  interpreted 
to  affect  Section  702  of  the  Civil  Rights  Act  of  1964. 

This  section  also  allows  religious  organizations  to  require  that  all 
applicants  and  employees  conform  to  the  religious  tenets  of  such 
organizations.  A  similar  provision  is  included  in  title  IX  of  the  Edu- 
cational Amendments  of  1972.^^  The  Committee  intends  that  this 
provision  be  interpreted  consistent  with  that  provision.  To  the 
extent  allowed  under  title  IX,  religious  tenets  are  not  required  to 
be  in  written  form  to  be  considered  under  this  section. 


3'  For  example,  an  employer  may  not  refuse  to  hire  an  individual  simply  because  the  appli- 
cant has  mental  retardation  or  has  sought  treatment  for  a  mental  disorder.  Similarly,  if  the 
employer  determines  that  the  applicant  has  a  history  of  mental  illness,  the  employer  cannot 
presume  that  the  person  poses  a  threat  to  the  health  or  safety  of  others.  Any  determination  of 
direct  threat  must  be  based  on  objective  evidence,  not  stereotype  or  speculation. 

3«  840  F.2d  701,  707  (9th  Cir.  1988),  emphasis  original,  quoting  Arline  (see  fh.  36). 

38  See,  Mantolete  v.  Bolger,  767  F.2d  1416,  1422  (9th  Cir.,  1985). 

40  42  U.S.C.  2000e-l. 

41  20  U.S.C.  1681(aX3). 
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Section  104-  Illegal  use  of  drugs  and  alcohol 

Employers  are  not  prohibited  from  discriminating  against  a 
person  based  on  current  illegal  use  of  drugs.  However,  a  person 
who  illegally  uses  drugs,  but  is  discriminated  against  because  of 
some  other  disability  that  is  covered  under  the  Act,  is  still  protect- 
ed againt  such  discrimination.  The  person  is  simply  not  protected 
against  adverse  actions  taken  on  the  basis  of  such  person's  illegal 
use  of  drugs. 

Section  104(b)  provides  protections  for  persons  who  are  not  cur- 
rently illegally  using  drugs  and  (1)  have  successfully  completed  a 
drug  rehabilitation  program,  (2)  are  participating  in  a  supervised 
rehabilitation  program,  or  (3)  are  erroneously  regarded  as  being  an 
illegal  user  of  drugs. 

Sections  104  (a)  and  (b)  are  similar  to  sections  510  (a)  and  (b)  re- 
lating to  the  entire  bill,  and  should  be  interpreted  in  a  consistent 
fashion. 

Employers  may  require  that  employees  not  be  under  the  influ- 
ence of  illegal  drugs  and  may  prohibit  the  use  of  alcohol  or  illegal 
drugs  at  the  workplace.  Employers  may  require  that  employees 
behave  in  conformance  with  requirements  of  the  Drug-Free  Work- 
place Act  of  1988,^2  and  may  hold  an  employee  who  is  an  illegal 
user  of  drugs  or  an  alcoholic  to  the  same  qualification  standards 
required  of  all  employees.  Employers  may  require  employees  in 
sensitive  positions,  as  defined  by  regulations  established  by  the  De- 
partments of  Transportation  and  Defense,  and  the  Nuclear  Regula- 
tory Commission,  to  adhere  to  standards  established  by  such  regu- 
lations. 

Finally,  section  104(b)  and  section  104(d)  explicitly  allow  employ- 
ers to  conduct  drug  tests  for  the  illegal  use  of  drugs  to  ensure  that 
an  applicant  or  employee  is  not  illegally  using  drugs.  However,  the 
Committee  wishes  to  emphasize  that  this  provision  may  not  be  ap- 
plied to  conflict  with  the  right  of  individuals  who  are  legally  taking 
drugs  (e.g.,  taking  drugs  under  medical  supervision  for  their  dis- 
ability) not  to  disclose  their  medical  condition  before  a  conditional 
offer  of  employment  has  been  given.^^  Thus,  employers  must  either 
give  drug  tests  after  conditional  offers  of  employment  have  been 
made  (the  employer  may  then  make  the  job  offer  strictly  contin- 
gent on  the  person  not  testing  positive  on  the  drug  test  for  the  ille- 
gal use  of  drugs)  or  ensure  that  any  drug  test  given  before  a  condi- 
tional job  offer  will  be  used  to  test  strictly  for  the  illegal  use  of 
drugs  and  not  for  drugs  that  are  taken  legally  pursuant  to  medical 
supervision. 

Section  105.  Posting  notices 

Section  105  requires  covered  entities  to  post  notices  in  an  accessi- 
ble format  to  applicants,  employees,  and  members  of  the  public  de- 
scribing the  applicable  provisions  of  the  Act,  in  a  manner  pre- 
scribed in  Section  711  of  the  Civil  Rights  Act  of  1964.^4 


4  2  41  U.S.C.  701,  etseq. 

43  See  Section  102(c)(2). 

44  42  U.S.C.  2000-10. 
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Section  106.  Regulations 

The  Equal  Emplojnnent  Opportunity  Commission  (EEOC)  is  re- 
quired to  issue  regulations  within  1  year  after  enactment.  The  reg- 
ulations must  be  in  an  accessible  format,  and  must  be  promulgated 
in  accordance  with  the  Administrative  Procedure  Act.^^ 

In  the  employment  title,  as  in  all  the  titles,  the  Committee  ex- 
pects that  the  designated  agencies  will  take  their  responsibilities 
seriously  and  will  issue  the  required  regulations  in  the  designated 
time-frame.  As  noted,  one  of  the  stated  purposes  of  this  Act  is  "to 
ensure  that  the  Federal  Government  plays  a  central  role  in  enforc- 
ing the  standards  established  in  this  Act  on  behalf  of  individuals 
with  disabilities."^^  The  first  role  that  the  federal  agencies  must 
play  in  enforcing  the  ADA  is  the  issuance  of  regulations.  The  Com- 
mittee intends  that  individuals  with  disabilities  have  a  right  under 
this  Act  to  require  the  relevant  agencies  to  issue  the  mandated  reg- 
ulations. 

Section  107.  Enforcement 

Title  I  incorporated  the  powers,  remedies  and  procedures  set 
forth  in  Sections  705,  706,  707,  709  and  710  of  the  Civil  Rights  Act 
of  1964.^'^  The  Committee  intends  that  the  powers,  remedies  and 
procedures  available  to  persons  discriminated  against  based  on  dis- 
ability shall  be  the  same  as,  and  parallel  to,  the  powers,  remedies 
and  procedures  available  to  persons  discriminated  against  based  on 
race,  color,  religion,  sex  or  national  origin.  Thus,  if  the  powers, 
remedies  and  procedures  change  in  title  VII  of  the  1964  Act,  they 
will  change  identically  under  the  ADA  for  persons  with  disabilities. 

A  bill  is  currently  pending  in  the  Judiciary  and  Education  and 
Labor  Committees,  H.R.  4000,  which  would  amend  the  powers,  rem- 
edies and  procedures  of  title  VII  of  the  Civil  Rights  Act  of  1964.  Be- 
cause of  the  cross-reference  to  title  VII  in  Section  107,  any  amend- 
ments to  title  VII  that  may  be  made  in  H.R.  4000  or  in  any  other 
bill  would  be  fully  applicable  to  the  ADA.  An  amendment  was  of- 
fered, during  consideration  of  H.R.  2273  by  the  Committee,  that 
would  have  removed  the  cross-reference  to  title  VII  and  would 
have  substituted  the  actual  words  of  the  cross-referenced  sections. 
This  amendment  was  an  attempt  to  freeze  the  current  title  VII 
remedies  {i.e.,  equitable  relief,  including  injunctions  and  back  pay) 
in  the  ADA.  This  amendment  was  rejected  as  antithetical  to  the 
purpose  of  the  ADA — to  provide  civil  rights  protections  for  persons 
with  disabilities  that  are  parallel  to  those  available  to  minorities 
and  women.  By  retaining  the  cross-reference  to  title  VII,  the  Com- 
mittee's intent  is  that  the  remedies  of  title  VII,  currently  and  as 
amended  in  the  future,  will  be  applicable  to  persons  with  disabil- 
ities. 

The  Committee  also  addressed  the  concern  that  the  statutory 
language  providing  that  the  remedies  and  procedures  set  forth  in 
title  VII  of  the  Civil  Rights  Act  of  1964  ''shall  be  available"  might 
have  been  interpreted  to  imply  that  a  plaintiff  could  b3rpass  the  ad- 
ministrative remedies  of  title  VII  and  go  directly  to  court  under 


45  5  U.S.C.  551  et  seq. 
48  Section  2(bX3). 

4'  42  U.S.C.  2000e-4,  2000e-5,  2000e-6,  2000e-8  and  2000e-9. 
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title  I  of  the  ADA.^®  Thus  an  amendment  was  adopted  that  re- 
placed the  term  ''available,  with  respect"  with  "the  powers,  reme- 
dies and  procedures  this  title  provides."  The  purpose  of  this  amend- 
ment was  to  clarify  that  persons  with  disabilities  must  follow  the 
same  procedures  and  secure  the  same  remedies  as  women  and  mi- 
norities under  title  VII,  currently  and  as  amended  in  the  future. 
The  Committee  adopted  this  amendment  because  it  reaffirms  the 
intent  of  parity  between  people  with  disabilities  and  minorities  and 
women  under  title  VII,  and  because  it  serves  to  clarify  the  intend- 
ed meaning  of  the  provision.  The  amendment  does  not  affect  in  any 
way  the  continued  availability  of  the  rights,  remedies  and  proce- 
dures of  other  federal  laws  and  other  state  laws  (including  state 
common  law)  as  provided  in  Section  501(b)  of  this  Act,  but  simply 
clarifies  that  the  remedies  of  title  VII  of  the  Civil  Rights  Act  of 
1964  are  the  only  remedies  that  are  provided  by  title  I  of  this  Act 
for  employment  discrimination  claims. 

Administrative  complaints  filed  under  this  title  and  the  Rehabili- 
tation Act  should  be  dealt  with  in  a  manner  to  avoid  duplication  of 
efforts,  and  to  prevent  inconsistent  or  conflicting  standards.  The 
Committee  intends  that  agencies  with  enforcement  authority  under 
this  title  or  the  Rehabilitation  Act  of  1973  should  develop  proce- 
dures and  coordination  mechanisms  to  achieve  these  goals.  Coordi- 
nating mechanisms  should  be  established  in  regulations  or  memo- 
randa of  understanding. 

The  term  ''person"  is  used  in  the  enforcement  section  to  make  it 
clear  that  organizations  representing  individuals  with  disabilities 
shall  have  standing  to  sue  under  the  ADA. 

Section  108.  Effective  date 
Title  I  becomes  effective  24  months  after  enactment. 

Title  II — Public  Services 
Section  201.  Definition 

This  section  defines  the  term  "qualified  individual  with  a  disabil- 
ity." This  definition  is  derived  from  the  regulations  implementing 
Section  504  of  the  Rehabilitation  Act  of  1973,^ ^  and  should  be  in- 
terpreted in  a  manner  consistent  with  those  regulations. 

Section  202.  Discrimination 

Title  II  extends  the  protections  of  Section  504  of  the  Rehabilita- 
tion Act  to  cover  all  programs  of  state  or  local  governments,  re- 
gardless of  the  receipt  of  federal  financial  assistance.  By  prohibit- 
ing discrimination  against  persons  with  disabilities  in  programs 
and  activities  of  the  federal  government  and  by  recipients  of  feder- 
al financial  assistance.  Section  504  of  the  Rehabilitation  Act  has 
served  not  only  to  open  up  public  services  and  programs  to  people 
with  disabilities  but  has  also  been  used  to  end  segregation.  The 
purpose  of  title  II  is  to  continue  to  break  down  barriers  to  the  inte- 


The  concerns  expressed  was  that  the  term  "shall  be  available"  could  be  read  to  mean  that 
the  powers,  remedies  and  procedures  were  merely  available  to  a  plaintiff,  and  that  a  plaintiff 
could  choose  not  to  avail  him  or  her  self  of  such  powers,  remedies  and  procedures. 
49  45  CFR  84.3(k). 
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grated  participation  of  people  with  disabilities  in  all  aspects  of  com- 
munity life.  The  Committee  intends  that  title  II  work  in  the  same 
manner  as  Section  504. 

While  the  integration  of  people  with  disabilities  will  sometimes 
involve  substantial  short-term  burdens,  both  financial  and  adminis- 
trative, the  long-range  effects  of  integration  will  benefit  society  as 
a  whole.  The  general  prohibitions  set  forth  in  the  Section  504 
regulations,^^  are  applicable  to  all  programs  and  activities  in  title 
II.  The  specific  sections  on  employment  and  program  access  in  ex- 
isting facilities  are  subject  to  the  ''undue  hardship"  and  ''undue 
burden"  provisions  of  the  regulations  which  are  incorporated  in 
Section  204.  No  other  limitation  should  be  implied  in  other  areas. 

As  with  Section  504  of  the  Rehabilitation  Act,  integrated  services 
are  essential  to  accomplishing  the  purposes  of  title  11.  As  stated  by 
Judge  Mansmann  in  ADAPT  v.  Skinner, "the  goal  [is  to] 
eradicat[e]  the  'invisibility  of  the  handicapped'."  Separate-but-equal 
services  do  not  accomplish  this  central  goal  and  should  be  rejected. 

The  fact  that  it  is  more  convenient,  either  administratively  or 
fiscally,  to  provide  services  in  a  segregated  manner,  does  not  consti- 
tute a  valid  justification  for  separate  or  different  services  under 
Section  504  of  the  Rehabilitation  Act,  or  under  this  title.  Nor  is  the 
fact  that  the  separate  service  is  equal  to  or  better  than  the  service 
offered  to  others  sufficient  justification  for  involuntary  different 
treatment  for  persons  with  disabilities.  While  Section  504  of  the 
Rehabilitation  Act  and  this  title  do  not  prohibit  the  existence  of  all 
separate  services  which  are  designed  to  provide  a  benefit  for  per- 
sons with  disabilities,  such  as  specialized  recreation  programs,  the 
existence  of  such  programs  can  never  be  used  as  a  basis  to  exclude 
a  person  with  a  disability  from  a  program  that  is  offered  to  persons 
without  disabilities,  or  to  refuse  to  provide  an  accommodation  in  a 
regular  setting. 

In  order  to  comply  with  the  non-discrimination  mandate,  it  is 
often  necessary  to  provide  training  to  public  employees  about  dis- 
ability. For  example,  persons  who  have  epilepsy,  and  a  variety  of 
other  disabilities,  are  frequently  inappropriately  arrested  and 
jailed  because  police  officers  have  not  received  proper  training  in 
the  recognition  of  and  aid  for  seizures.  Often,  after  being  arrested, 
they  are  deprived  of  medications  while  in  jail,  resulting  in  further 
seizures.  Such  discriminatory  treatment  based  on  disability  can  be 
avoided  by  proper  training. 

In  the  area  of  employment,  title  II  incorporates  the  duty  set 
forth  in  the  regulations  for  Sections  501,  503  and  504  of  the  Reha- 
bilitation Act  to  provide  a  "reasonable  accommodation"  that  does 
not  constitute  an  "undue  hardship." 

The  provision  of  reasonable  accommodation  is  central  to  the  non- 
discrimination mandate.  Courts  have  recognized  that  the  Rehabili- 


5°  Cases  which  have  enforced  the  rights  of  persons  with  disabilities  to  accessible  public  serv- 
ices have  recognized  that  Section  504  may  place  substantial  burdens  on  state  and  local  agencies 
in  order  to  accomplish  the  goals  of  non-discrimination  and  integration.  See,  e.g.  Dopico  v. 
Goldschmidt,  687  F.2d  644,  650  (2d  Cir.,  1982);  New  Mexico  Association  for  Retarded  Citizens  v. 
New  Mexico,  678  F.2d  847,  855  (10th  Cir.,  1982). 

5145  CFR84.4. 

52  881  F.2d  1184,  1204  (3rd  Cir.  1989)  {en  banc)  (concurring  in  part  and  dissenting  in  part). 

53  See,  45  CFR  84.^^X3). 
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tation  Act  "mandates  significant  accommodation  for  the  capabili- 
ties and  conditions  of  the  handicapped/'  Which  may  require 
''substantial  amounts  of  time  and  money  to  keep  handicapped  em- 
ployees on  the  payroll,"  Likwise,  in  Nelson  v.  Thornburgh,  the 
court  recognized  that  while  the  cost  of  providing  readers  to  blind 
caseworkers  was  substantial  in  the  abstract,  it  was  only  a  small 
part  of  the  overall  budget  of  the  state  agency  and  was  slight  com- 
pared to  the  societal  consequences  of  unemployment  of  the  blind 
workers. 

In  determining  whether  an  accommodation  would  constitute  an 
undue  hardship,  a  number  of  factors,  including  the  size  and  budget 
of  the  employer  are  set  forth  as  factors  to  be  considered.  As  stated 
in  the  appendix  accompanying  the  Rehabilitation  Act  Section  504 
regulations  in  1977, 

Thus,  a  small  day-care  center  might  not  be  required  to 
expend  more  than  a  nominal  sum,  such  as  that  necessary 
to  equip  a  telephone  for  use  by  a  secretary  with  impaired 
hearing,  but  a  large  school  district  might  be  required  to 
make  available  a  teacher's  aide  to  a  blind  applicant  for  a 
teaching  job.  Further,  it  might  be  considered  reasonable  to 
require  a  state  welfare  agency  to  accommodate  a  deaf  em- 
ployee by  providing  an  interpreter,  while  it  would  consti- 
tute an  undue  hardship  to  improve  that  requirement  on  a 
provider  of  foster  home  care  services. ^'^'^ 

This  approach  is  applicable  to  title  II  as  well.  Thus,  the  undue 
hardship  determination  is  flexible,  depending  on  the  facts  of  an  in- 
dividual case.  The  employer  must  demonstrate  that  a  reasonable 
accommodation  would  impose  an  undue  hardship. 

Similarly,  title  II  incorporates  the  regulations  applicable  to  feder- 
ally conducted  activities  under  Section  504  with  respect  to  program 
accessibility,  existing  facilities  and  communications,^^  which  re- 
quires that  the  agency  demonstrate  that  access  cannot  be  accom- 
plished without  imposing  an  undue  burden  after  considering  all 
available  resources.  The  agency  must  still  take  any  action  that 
would  not  result  in  a  fundamental  alteration  to  the  program  or  an 
undue  burden,  ''but  would  nevertheless  ensure  that  handicapped 
persons  receive  the  benefits  and  services  of  the  program  or  activ- 
ity."59 

Title  II  should  be  read  to  incorporate  provisions  of  titles  I  and  III 
which  are  not  inconsistent  with  the  regulations  implementing  Sec- 
tion 504  of  the  Rehabilitation  Act  of  1973,  such  as  Section  102(b)(4) 
of  the  ADA.  However,  nothing  in  the  other  titles  should  be  con- 
strued to  lessen  the  standards  in  the  Rehabilitation  Act  regulations 
which  are  incorporated  by  reference  in  Section  204. 


54  Bentivegna  v.  Dept.  of  Labor,  694  F.  2d  619,  621  (9th  Cir.  1982). 

55  Rhone  v.  U.S.  Dept.  of  Army,  665  F.  Supp.  734,  745,  n.  19  (E.D.Mo.,  1987). 

56  567  F.  Supp.  369  (E.D.Pa.  1983). 
s''  42  Fed.  Reg.  22688,  May  4,  1977. 

58  28  CFR  Part  39. 

59  28  CFR  39.150(aX2). 
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Section  203.  Actions  applicable  to  public  transportation  provided  by 
public  entities  considered  discriminatory 

This  section  prohibits  discrimination  in  pubhc  transportation 
provided  by  public  entities.  These  requirements  were  extensively 
addressed  by  the  Committees  with  jurisdiction  over  transportation 
issues. 

Section  204-  Regulations 

The  Attorney  General  is  require  to  issue  regulations  within  1 
year  after  enactment.  The  regulations  must  be  consistent  with  this 
title  and  the  coordination  regulations  under  the  Rehabilitation  Act 
of  1973,  except  with  respect  to  "program  accessibility,  existing  fa- 
cilities" and  ''communications."  For  these  provisions,  such  regula- 
tions must  be  consistent  with  the  regulations  applicable  to  federal- 
ly conducted  activities  under  Section  504  of  the  Rehabilitation  Act. 

Unlike  the  other  titles  in  this  Act,  title  11  does  not  list  all  of  the 
forms  of  discrimination  that  the  title  is  intended  to  prohibit.  Thus, 
the  purpose  of  this  section  is  to  direct  the  Attorney  General  to 
issue  regulations  setting  forth  the  forms  of  discrimination  prohibit- 
ed. ®°  The  Committee  intends  that  the  regulations  under  title  II  in- 
corporate interpretations  of  the  term  discrimination  set  forth  in 
titles  I  and  III  of  the  ADA  to  the  extent  that  they  do  not  conflict 
with  the  Section  504  regulations. 

The  Secretary  of  Transportation  is  required  to  issue  regulations 
for  requirements  under  Section  203.  The  regulations  must  be  in  an 
accessible  format,  and  must  be  promulgated  in  accordance  with  the 
Administrative  Procedure  Act. 

Section  205.  Enforcement 

Section  205  incorporates  the  remedies,  procedures  and  rights  set 
forth  in  Section  505  of  the  Rehabilitation  Act  of  1973.^^  As  in  title 

I,  the  Committee  adopted  an  amendment  to  delete  the  term  "shall 
be  available"  in  order  to  clarify  that  Rehabilitation  Act  remedies 
are  the  only  remedies  which  title  II  provides  for  violations  of  title 

II.  The  Rehabilitation  Act  provides  a  private  right  of  action,  with  a 
full  panoply  of  remedies  available,  as  well  as  attorney's  fees.^^ 

This  enforcement  provision,  like  the  others  in  the  ADA,  should 
be  read  in  conjunction  with  Section  501(b),  which  provides  that  the 
ADA  does  not  preempt  other  applicable  laws  that  include  equal  or 
greater  protection.  For  title  II,  like  Section  504  of  the  Rehabilita- 
tion Act,  this  includes  remedies  available  under  42  U.S.C.  1983  and 
under  state  law  claims.®^ 


The  Act  requires  that  regulations  promulgated  by  the  Attorney  General  shall  be  consistent 
with  the  coordination  regulations  codified  at  28  CFR  Part  41,  as  in  existence  on  January  13, 
1978.  The  portion  of  the  1978  regulation  which  dealt  with  design,  construction  and  alteration 
used  the  American  National  Standards  Institute  (ANSI)  specifications:  later  notices  have  substi- 
tuted the  Uniform  Federal  Accessibility  Standards  (UPAS)  for  the  ANSI  reference.  The  Commit- 
tee does  not  intend  that  the  Attorney  General  use  the  old  ANSI  standard  from  the  1978  regula- 
tion. 

29  U.S.C.  794a. 

«2  See,  e.g.,  Miener  v.  State  of  Missouri,  673  F.  2d  969  (8th  Cir.  1982). 
^3  See  discussion  of  Section  501(b),  below. 
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Section  206.  Effective  date 

Title  II  becomes  effective  18  months  after  enactment.  Require- 
ments for  fixed  route  vehicles  under  Section  203  become  effective 
upon  enactment. 

Title  III — Public  Accommodations  and  Services  Operated  by 
Private  Entities 

Section  SOI.  Definitions 

This  section  provides  definitions  for  the  terms  ''commerce," 
"commercial  facilities,"  ''public  accommodations,"  "public  trans- 
portation," and  "readily  achievable." 

Section  301(1) — Commerce 

Commerce  is  defined  in  the  same  manner  as  in  title  II  of  the 
Civil  Rights  Act  of  1964,  regarding  public  accommodations. 

Section  301(2) — Commercial  facilities 

Commercial  facilities  is  a  term  used  in  Section  303  to  address  re- 
quirements for  new  construction  and  alterations.  It  is  designed  to 
cover  nonresidential  facilities  that  are  not  public  accommodations 
and  whose  operations  will  affect  commerce.  For  example,  office 
buildings  that  are  not  public  accommodations  \i,e.  do  not  contain 
entities  listed  in  Section  301(3)],  factories  and  warehouses,  would  be 
commercial  facilities  and  thus  are  subject  to  the  requirements  of 
Section  303. 

The  term  "commercial  facilities"  does  not  include  entities  that 
are  covered  or  expressly  exempted  under  the  Fair  Housing  Act.  En- 
tities covered  under  the  Fair  Housing  Act  are  already  under  an  ob- 
ligation not  to  discriminate  against  persons  with  disabilities. 

The  obligations  imposed  by  Section  303  for  new  construction  and 
alterations  are  the  same  for  public  accommodations  and  for  com- 
mercial facilities. 

The  term  "commercial  facilities"  replaces  the  term  "potential 
places  of  employment"  in  H.R.  2273  as  introduced.  This  change  was 
made  to  eliminate  confusion  over  the  obligations  under  this  title 
and  title  I  concerning  employment.  The  Committee  intends  that  ob- 
ligations under  each  title  be  separate  and  distinct. 

With  this  change,  the  Committee  does  not  intend  to  restrict  the 
scope  of  the  term  "commercial  facilities,"  which  retains  the  same 
definition  that  "potential  places  of  employment"  has  in  S.  933,  as 
enacted  by  the  Senate.  The  term  is  not  intended  to  be  defined  by  a 
dictionary  or  common  industry  definition.  Rather,  the  definition  of 
"commercial  facility"  is  any  facility  that  is  intended  for  nonresi- 
dential use  and  whose  operations  will  affect  commerce. 

Section  301(3) — Public  accommodation 

The  definition  of  public  accommodation  differs  from  the  bill  as 
introduced.  The  bill  as  introduced  provided  a  standard  to  be  ap- 
plied, rather  than  a  list  of  covered  accommodations.  The  new  defi- 
nition lists  12  categories  of  public  accommodation. 

The  bill,  as  reported,  provides  examples  of  public  accommoda- 
tions, based  on  the  following  categories: 
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1.  Places  of  lodging 

2.  Establishments  serving  food  or  drink 

3.  Places  of  exhibition  or  entertainment 

4.  Places  of  public  gathering 

5.  Establishments  selling  or  renting  items 

6.  Establishments  providing  services 

7.  Stations  used  for  public  transportation 

8.  Places  of  public  display  or  collection 

9.  Places  of  recreation 

10.  Places  of  education 

11.  Establishments  providing  social  services 

12.  Places  of  exercise  or  recreation 

These  12  listed  categories  are  exhaustive.  However,  within  each 
category,  the  bill  lists  only  a  number  of  examples.  For  example, 
under  category  (5),  the  bill  lists  ''a  bakery,  grocery  store,  clothing 
store,  hardware  store,  shopping  center,  or  other  sales  or  rental  es- 
tablishment." This  list  is  only  a  representative  sample  of  the  types 
of  entities  covered  under  this  category.  Other  retail  or  wholesale 
establishments  selling  or  renting  items,  such  as  a  book  store,  video- 
tape rental  store,  or  pet  store,  would  be  a  public  accommodation 
under  this  category. 

A  person  alleging  discrimination  does  not  have  to  prove  that  the 
entity  being  charged  with  discrimination  is  similar  to  the  examples 
listed  in  the  definition.  Rather,  the  person  must  show  that  the 
entity  falls  within  the  overall  category.  For  example,  it  is  not  nec- 
essary to  show  that  a  jewelry  store  is  like  a  clothing  store.  It  is  suf- 
ficient that  the  jewelry  store  sells  items  to  the  public. 

Entities  not  falling  under  one  of  these  categories,  or  not  private- 
ly operated,  or  not  affecting  commerce,  are  not  considered  to  be 
public  accommodations.  Entities  that  are  not  public  accommoda- 
tions may  be  commercial  facilities  and  subject  to  the  requirements 
of  Section  303.  Entities  operated  by  governments  are  not  covered 
by  this  title,  but  are  covered  by  other  titles  of  this  bill  or  other  fed- 
eral laws.  The  fact  that  a  private  entity  receives  funds  from  feder- 
al, state,  or  local  governments  would  not  remove  it  from  coverage 
under  this  title. 

Both  the  public  accommodation  facility  and  the  programs  and 
services  offered  by  the  public  accommodation  cannot  discriminate 
against  individuals  with  disabilities.  As  discussed  below,  there  is  an 
obligation  not  to  discriminate  in  programs  and  services  provided  by 
the  public  accomm^odation,  to  remove  barriers  in  existing  facilities, 
and  to  make  new  and  altered  facilities  accessible  and  usable.  It  is 
not  sufficient  to  only  make  facilities  accessible  and  usable;  this  title 
prohibits,  as  well,  discrimination  in  the  provision  of  programs  and 
activities  conducted  by  the  public  accommodation. 

Section  301(5) — Readily  achievable 

The  term  ''readily  achievable"  means  easily  accomplishable  and 
able  to  be  carried  out  without  much  difficulty  or  expense. 

Unlike  many  other  terms  used  in  this  bill,  this  is  a  new  term 
that  was  not  part  of  earlier  civil  rights  laws,  such  as  the  Civil 
Rights  Act  of  1964,  the  Rehabilitation  Act  of  1973,  or  their  imple- 
menting regulations. 
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The  definition  provides  factors  to  be  considered  in  making  a  de- 
termination of  what  is  readily  achievable  in  a  particular  case.  Fac- 
tors include  the  size  of  both  the  overall  business  and  the  site  in- 
volved in  making  the  determination.  This  analysis  is  the  same  as 
in  title  I,  when  considering  whether  a  reasonable  accommodation 
in  the  employment  context  will  impose  an  undue  hardship.  The 
same  factors  adopted  during  Committee  consideration  of  the  bill  for 
''undue  hardship"  were  adopted  for  ''readily  achievable." 

In  adopting  this  amendment,  the  Committee  has  responded  to 
concerns  about  public  accommodations  that  operate  in  depressed  or 
rural  areas  that  may  be  operating  at  the  margin  or  at  a  loss.  Spe- 
cifically, concern  was  expressed  that  a  business  may  elect  to  close  a 
site  if  it  is  losing  money  rather  than  undertake  significant  invest- 
ments to  remove  barriers  to  allow  access  and  use  for  persons  with 
disabilities. 

The  Committee  does  not  intend  for  the  requirements  of  the  Act 
to  result  in  the  closure  of  neighborhood  stores  or  in  the  loss  of  jobs. 
Rather,  the  Committee  intends  for  courts  to  consider  as  a  factor  in 
determining  whether  removing  a  barrier  is  "readily  achievable" 
whether  the  local  store  is  threatened  with  closure  by  the  parent 
company  or  is  faced  with  job  loss  as  a  result  of  the  requirements  of 
this  Act. 

Section  302.  Prohibition  of  discrimination  by  public  accommoda- 
tions 

Section  302(a) — General  rule 

As  a  general  rule,  this  section  prohibits  discrimination  on  the 
basis  of  disability  in  the  full  and  equal  enjoyment  of  goods,  serv- 
ices, facilities,  privileges,  advantages  and  accommodations  of  any 
place  of  public  accommodation. 

Full  and  equal  enjoyment  means  the  right  to  participate  and  to 
have  an  equal  opportunity  to  obtain  the  same  results  as  others.  It 
does  not  mean  that  an  individual  with  a  disability  must  achieve  an 
identical  result  or  level  of  achievement  as  persons  without  a  dis- 
ability. For  example,  an  exercise  class  cannot  exclude  a  person  who 
uses  a  wheelchair  because  he  or  she  cannot  do  all  of  the  exercises 
and  derive  the  same  result  from  the  class  as  persons  without  a  dis- 
ability. 

The  Committee  adopted  an  amendment  which  clarifies  that  the 
prohibition  against  discrimination  "in  the  full  and  equal  enjoyment 
of  the  goods,  services,  facilities,  privileges,  advantages,  and  accom- 
modations of  any  place  of  public  accommodation,"  applies  to  "any 
person  who  owns,  leases  (or  leases  to),  or  operates  a  place  of  public 
accommodation. ' ' 

This  amendment  makes  it  clear  that  the  owner  of  the  building 
which  houses  the  public  accommodation,  as  well  as  the  owner  or 
operator  of  the  public  accommodation  itself,  has  obligations  under 
this  Act.  For  example,  if  an  office  building  contains  a  doctor's 
office,  both  the  owner  of  the  building  and  the  doctor's  office  are  re- 
quired to  make  readily  achievable  alterations.  It  simply  makes  no 
practical  sense  to  require  the  individual  public  accommodation,  a 
doctor's  office  for  example,  to  make  readily  achievable  changes  to 
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the  public  accommodation  without  requiring  the  owner  to  make 
readily  achievable  changes  to  the  primary  entrance  to  the  building. 

Similarly,  a  doorman  or  guard  to  an  office  building  containing 
public  accommodations  would  be  required,  if  requested,  to  show  a 
person  who  is  blind  to  the  elevator  or  to  write  a  note  to  a  person 
who  is  deaf  regarding  the  floor  number  of  a  particular  office. 

The  amendment  also  clarifies  that  the  owner  of  a  public  accom- 
modation is  liable  for  discriminatory  policies.  For  example,  if  the 
corporate  headquarters  for  a  chain  of  restaurants  designs  all  new 
restaurants  to  contain  barriers  to  access,  an  injunction  could  be 
brought  against  the  corporation  to  enjoin  the  inaccessible  new  con- 
struction. 

The  amendment  also  clarifies  that  entities  which  lease  public  ac- 
commodations are  covered  by  the  requirements  of  this  title. 

Section  302(h)(1) — General  prohibitions 

Section  302(b)(1)  sets  out  general  prohibitions  against  discrimina- 
tion. These  prohibitions  are  further  refined  by  the  specific  prohibi- 
tions in  Section  302(b)(2) 

Section  302(b)(1)(A)— Activities 

Deny  participation. — It  is  discriminatory  to  deny  a  person  with  a 
disability  the  right  to  participate  in  or  benefit  from  the  goods,  serv- 
ices, facilities,  privileges,  advantages  or  accommodations  of  the 
public  accommodation. 

The  Committee  emphasizes  that  a  public  accommodation  may 
not  exclude  persons  with  disabilities  for  reasons  other  than  those 
specifically  set  forth  in  this  title  (''direct  threat"  and  eligibility  cri- 
teria that  are  necessary  to  the  operation  of  the  business,  see  discus- 
sion below).  For  example,  a  public  accommodation  cannot  refuse  to 
serve  a  person  with  a  disability  because  its  insurance  company  con- 
ditions coverage  or  rates  on  the  absence  of  persons  with  disabil- 
ities. This  is  a  frequent  basis  of  exclusion  from  a  variety  of  commu- 
nity activities  and  is  prohibited  by  this  title. 

Unequal  benefit — This  title,  like  Section  504  of  the  Rehabilita- 
tion Act,  prohibits  services  or  accommodations  which  are  not  equal 
to  those  provided  others.  For  example,  person  with  disabilities 
must  not  be  limited  to  certain  performances  at  a  theater. 

Separate  benefit. — Separate  benefits  or  services  are  allowed  only 
when  necessary  to  provide  persons  with  disabilities  opportunities 
as  effective  as  those  provided  others.  Thus,  this  title  would  not  pro- 
hibit the  designation  of  restrooms  or  parking  spaces  for  persons 
with  disabilities. 

Section  302(b)(1)(B)— Integrated  settings 

Integration  is  fundamental  to  the  purposes  of  the  ADA.  Provi- 
sion of  segregated  accommodations  and  services  relegate  persons 
with  disabilities  to  second-class  citizen  status.  For  example,  it 
would  be  a  violation  of  this  provision  to  require  persons  with  dis- 
abilities to  eat  in  the  back  room  of  a  restaurant  or  to  refuse  to 
allow  a  person  with  a  disability  the  full  use  of  a  health  spa  because 
of  stereotypes  about  the  person's  ability  to  participate. 

For  example,  it  would  also  be  a  violation  of  this  Act  to  segregate 
seating  for  persons  using  wheelchairs  to  the  back  of  auditoriums  or 


57 


theaters.  In  addition  to  providing  inferior  seating,  the  patron  in  a 
wheelchair  may  be  forced  to  separate  from  family  or  friends  during 
a  performance. 

At  times  segregated  seating  is  simply  the  result  of  thoughtless- 
ness and  indifference.  At  other  times,  safety  concerns  are  raised, 
such  as  requiring  patrons  to  sit  near  theater  exits  because  of  per- 
ceived hazards  in  case  of  fire.  The  purported  safety  hazard  is  large- 
ly based  on  inaccurate  assumptions  and  myths  about  the  ability  of 
people  with  disabilities  to  get  around  in  such  circumstances.  People 
who  use  wheelchairs  vary  greatly,  as  does  the  general  public,  in 
their  individual  ability  to  move  quickly  or  slowly. 

A  balance  between  the  safety  interest  and  the  need  to  preserve  a 
choice  of  seating  for  movie  patrons  who  use  wheelchairs  has  al- 
ready been  accomplished  under  existing  federal  accessibility  stand- 
ards that  have  applied  since  1984  to  theaters,  auditoriums  and 
other  places  of  assembly  constructed  with  federal  funds.  These 
standards  provide  that  wheelchair  seating  areas  must  be  ''dis- 
persed throughout  the  seating  area"  and  "located  to  provide  lines 
of  sight  comparable  to  those  for  all  viewing  areas."  Wheelchair 
areas  are  not  restricted  to  areas  near  an  exit,  but  can  be  located  in 
various  parts  of  the  theater  so  long  as  they  "adjoin  an  accessible 
route  that  also  serves  as  a  means  of  egress  in  case  of  emergency." 

The  availability  of  a  choice  of  seating  is  critical  to  assure  that 
patrons  with  disabilities  are  not  segregated  from  family  or  friends. 
New  construction  must  provide  a  variety  of  seating  options.  In  ex- 
isting theaters,  efforts  should  be  made  to  increase  seating  options 
where  readily  achievable.  If  removal  of  seats  is  not  readily  achieva- 
ble, the  theater  must,  at  a  minimum,  modify  rules  and  procedures 
to  allow  a  non-disabled  companion  to  sit  with  a  person  who  uses  a 
wheelchair,  by  providing,  for  example,  a  folding  chair.  Seating 
should  also  be  available  in  the  front  of  the  audience  for  persons 
with  hearing  and  vision  impairments,  including  those  who  use 
wheelchairs. 

Section  302(h)(1)(C) — Opportunity  to  participate 

It  is  critical  that  the  existence  of  separate  specialized  services 
never  be  used  as  a  justification  for  exclusion  from  programs  that 
are  not  separate  or  different.  For  example,  the  existence  of  a  spe- 
cial art  program  for  persons  who  are  developmentally  disabled 
must  not  be  used  as  a  reason  to  reject  an  individual  who  is  retard- 
ed from  the  regular  art  class  if  that  person  prefers  to  participate  in 
that  class.  This  provision  does  not  require  changes  in  the  regular 
method  of  instruction  that  are  not  required  under  Sections 
302(b)(2)(A)(ii)  and  (iii). 

Section  302(h)(1)(D) — Administrative  methods 

Standards,  criteria  or  administrative  methods  that  have  the 
effect  of  or  perpetuate  discrimination  are  also  prohibited.  (See  dis- 
cussion of  302(b)(2)(A)(i)  below.) 


Section  4.33.3,  Uniform  Federal  Accessibility  Standards. 
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Section  302(b)(1)(E)— Association 

It  is  also  illegal  to  discriminate  against  an  individual  or  entity 
based  on  a  relationship  or  association  of  the  individual  or  entity 
with  a  disabled  person.  The  term  "entity"  is  included  in  this  sec- 
tion because,  at  times  entities  that  provide  services  to,  or  are  other- 
wise associated  with  persons  with  disabilities,  are  subjected  to  dis- 
crimination. This  protection  is  analogous  to  the  protection  provided 
in  Section  102(b)(4)  in  the  employment  context. 

Section  302(h)(2) — Specific  prohibitions 

Section  302(b)(2)  sets  out  specific  prohibitions.  The  general  prohi- 
bitions set  forth  in  Section  302(b)(1)  are  patterned  after  provisions 
contained  in  other  civil  rights  laws  protecting  women  and  minori- 
ties. In  order  to  provide  effective  protections  for  persons  with  dis- 
abilities, however,  additional  specific  prohibitions  are  provided  in 
this  section.  These  specific  provisions,  including  the  limitations 
contained  within  them,  control  over  the  general  provision  to  the 
extent  that  is  any  conflict. 

Section  302(b)(2)(A)(i)— Eligibility  Criteria 

It  is  discriminatory  to  impose  eligibility  criteria  that  screen  out 
or  tend  to  screen  out  disabled  persons  from  public  accommodations, 
unless  the  eligibility  criteria  can  be  shown  by  the  public  accommo- 
dation to  be  necessary  to  provide  persons  with  disabilities  the  goods 
or  services  of  that  public  accommodation. 

For  example,  it  would  be  illegal  to  require  all  customers  to 
present  a  driver's  license  in  order  to  purchase  merchandise,  be- 
cause this  would  screen  out  persons  with  disabilities  who  do  not 
drive.  It  would  not  be  discriminatory  to  require  another  equally 
valid  form  of  identification  that  did  not  screen  out  persons  with 
disabilities. 

Under  this  provision,  it  would  be  a  violation  for  a  store  to  impose 
a  rule  that  no  blind  or  deaf  person  would  be  allowed  in  the  store. 
Further,  it  would  be  a  violation  for  such  an  establishment  to 
invade  such  individuals'  privacy  by  trjdng  to  identify  unnecessarily 
the  existence  of  a  disability — for  example,  by  asking  whether  a 
person  has  a  disability,  by  forcing  the  person  to  disclose  medical 
records,  or  by  requiring  the  person  to  undergo  an  exam  or  to  deter- 
mine whether  the  person  has  a  disability. 

A  public  accommodation  may,  however,  impose  neutral  rules  and 
criteria  that  are  necessary  for  the  safe  operation  of  its  business. 
For  example,  a  height  limitation  for  certain  rides  in  an  amusement 
park  may  screen  out  certain  persons  with  disabilities  of  short  stat- 
ure, but  may  still  be  a  legitimate  safe  criterion.  Similarly,  it  may 
be  a  legitimate  safety  requirement  that  persons  be  able  to  see  in 
order  to  operate  certain  devices  or  vehicles,  even  though  the  effect 
of  this  requirement  is  to  deny  access  only  to  those  persons  with 
visual  impairments.  Safety  criteria  must,  however,  be  based  on 
actual  risks  and  not  on  speculation,  stereotypes  or  generalizations 
about  persons  with  disabilities. 
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Section  'S02(hX2XAXii) — Reasonable  modifications 

It  is  discriminatory  to  fail  to  make  reasonable  modifications  in 
policies  and  practices  when  such  modifications  are  necessary  to 
provide  goods  or  services,  unless  it  can  be  demonstrated  that  the 
modifications  would  fundamentally  alter  the  nature  of  the  goods  or 
services  provided. 

For  example,  it  is  discriminatory  to  refuse  to  alter  a  "no  pets" 
rule  for  a  person  with  a  disability  who  uses  a  guide  or  service  dog. 
It  would  not  be  a  violation  of  this  title  to  refuse  to  modify  a  policy 
of  not  touching  delicate  works  of  art  for  a  person  who  is  blind  if 
the  touching  threatened  the  integrity  of  the  work. 

Section  302(hX2XAXiii) — Auxiliary  aids  and  services 

It  is  discriminatory  to  fail  to  take  steps  to  ensure  that  a  disabled 
individual  is  not  treated  differently  because  of  the  absence  of  auxil- 
iary aids  and  services,  unless  it  can  be  demonstrated  that  the  auxil- 
iary aids  would  fundamentally  alter  the  nature  of  the  goods  or 
services  being  offered,  or  would  result  in  an  undue  burden. 

For  example,  a  store  would  be  required  to  communicate  with  a 
person  who  is  deaf  by  writing  down  information  which  is  normally 
spoken  (such  as  indicating  the  location  of  the  furniture  depart- 
ment). It  may  be  an  undue  burden,  however,  for  the  store  to  pro- 
vide an  inerpreter  to  convey  this  information. 

The  term  ''undue  burden"  is  analogous  to  the  term  ''undue  hard- 
ship" in  title  I.  The  determination  of  whether  the  provision  of  an 
auxiliary  aid  or  service  imposes  an  undue  burden  on  a  public  ac- 
commodation v/ill  be  made  on  a  case-by-case  basis,  taking  into  ac- 
coimt  the  same  standard  and  factors  used  for  determining  an 
undue  hardship. 

A  critical  determination  is  what  constitutes  an  effective  auxilia- 
ry aid  or  service  (or  reasonable  accommodation  in  the  employment 
context).  While  the  use  of  handwritten  notes  may  be  effective  to  a 
person  who  is  deaf  in  the  context  of  shopping,  it  may  not  be  an  ef- 
fective means  of  communication  in  a  training  session  for  employees 
in  the  employment  context.  Likewise,  while  it  may  not  be  neces- 
sary to  provide  braille  price  tags  for  shoppers  who  are  visually  im- 
paired, it  may  be  necessary  to  provide  braille  manuals  in  the  em- 
ployment context.  For  this  reason,  the  obligations  of  a  business  will 
vary  depending  on  the  context  involved. 

Open-captioning  of  feature  films  playing  in  movie  theaters  is  not 
required  by  this  Act.  Filmmakers  are  encouraged,  however,  to 
produce  and  distribute  open-captioned  versions  of  films  and  thea- 
ters are  encouraged  to  have  at  least  some  pre-announced  screen- 
ings of  captioned  versions  of  feature  films. 

Sections  302fbX2XAXivJ-fv)  and  303 — Obligations  for  existing 
facilities,  alterations  and  new  construction 

One  major  obstacle  for  persons  with  disabilities  is  simply  obtain- 
ing access  into  buildings.  Buildings  have  often  been  constructed  in 
such  a  manner  that  persons  with  disabihties  are  effectively  ex- 
cluded from  such  places — they  cannot  get  through  the  door,  get 
around  and  use  the  building,  or  go  to  another  floor. 
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This  title  sets  out  accessibility  standards  for  buildings  containing 
public  accommodations.  Three  situations  are  covered:  existing  fa- 
cilities, alternations,  and  new  construction. 

This  section  reflects  the  balance  between  the  need  to  provide 
access  for  persons  with  disabilities  and  the  desire  to  impose  limited 
cost  on  businesses.  Because  retrofitting  existing  structures  to  make 
them  fully  accessible  is  costly,  a  far  lower  standard  of  accessibility 
has  been  adopted  for  existing  structures — a  standard  of  ' 'readily 
achievable."  Because  it  costs  far  less  to  incorporate  accessible 
design  into  the  planning  and  constructing  of  new  buildings  and  of 
alterations,  a  higher  standard  of  ''readily  accessible  to  and  usable 
by"  persons  with  disabilities  has  been  adopted  in  the  ADA  for  new 
construction  and  alterations. 

The  Fair  House  Amendments  Act  of  1988  adopted  the  same 
"readily  accessible  to  and  usable  by"  standard  for  common  areas  in 
newly  constructed  multi-family  housing  units. 

''Readily  achievable"  vs.  ''readily  accessible  to  and  usable 

by' 

The  "readily  achievable"  and  "readily  accessible"  standards  are 
quite  different.  Readily  achievable  is  defined  as  meaning  an  action 
which  is  easily  accomplishable  without  much  difficulty  or  expense. 
In  making  this  determination,  many  factors  are  to  be  taken  into 
consideration,  including  the  overall  size  of  the  business,  the  site  in- 
volved, and  the  nature  and  cost  of  the  action  needed.  These  are  the 
same  factors  used  when  determining  whether  a  reasonable  accom- 
modation imposes  an  undue  hardship  on  an  employer  in  title  I.^^ 

"Readily  accessible  to  and  usable  by"  is  a  higher  standard,  and 
has  been  used  in  a  number  of  previous  laws  requiring  accessibility. 
It  is  intended  to  enable  persons  with  disabilities  to  get  to,  enter 
and  use  a  facility.  Although  it  does  not  mean  total  accessibility  in 
every  part  of  every  area  of  a  facility,  it  does  mean  a  high  degree  of 
convenient  accessibility:  for  example,  accessible  routes  to  and 
throughout  a  facility,  accessible  entrances  to  buildings  and  spaces, 
usable  bathrooms,  water  fountains  and  other  features. 

For  example,  many  banks  provide  automatic  teller  machines 
(ATMs)  for  use  of  their  customers.  A  bank  with  existing  ATMs 
would  have  to  remove  barriers  associated  with  the  ATM  if  removal 
is  readily  achievable — easily  accomplished  without  much  difficulty 
or  expense.  Providing  a  small  ramp  to  avoid  a  few  steps  may  be 
readily  achievable,  but  raising  or  lowering  the  ATM  may  be  too  dif- 
ficult or  expensive.  If  no  readily  achievable  changes  were  possible, 
then  the  bank  would  have  to  provide  service  through  alternative 
methods. 

For  new  construction  and  alterations,  the  purpose  is  to  ensure 
that  the  service  offered  to  persons  with  disabilities  is  equal  to  the 
service  offered  to  others.  It  would  be  a  violation  of  this  title  to 


^5  As  noted  in  the  discussion  of  that  title,  the  standard  to  be  applied  to  these  factors  is  signifi- 
cantly lower  in  determining  whether  an  action  is  "readily  achievable"  than  the  standard  used 
to  determine  whether  a  reasonable  accommodation  poses  an  undue  hardship. 

®^  Additionally,  at  supermarkets,  for  example,  features  erected  to  discourage  the  removal  of 
shopping  carts  must  meet  established  accessibility  criteria  for  doors,  including  the  required 
clearance,  hardware,  thresholds  and  operating  pressure  to  allow  for  passage  of  persons  with  dis- 
abilities. 
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build  a  new  bank  with  ATMs  that  were  not  readily  accessible  to 
and  usable  by  persons  with  disabilities.  It  is  not  sufficient  that  the 
person  with  a  disability  can  conduct  business  inside  the  bank.  The 
ATMs  provide  an  additional  service  which  must  be  made  available 
to  persons  with  disabilities. 

When  identical  features  will  generally  be  used  in  different  ways 
once  the  new  building  is  occupied,  each  one  should  be  accessible  in 
most  situations.  For  example,  in  a  convention  center,  each  of  the 
many  identical  meeting  rooms  should  be  accessible,  because  they 
will  house  meetings  on  different  subjects  when  the  buildings  is  in 
use.  However,  although  each  restroom  in  a  new  facility  must  be  ac- 
cessible, it  is  not  necessary  that  every  stall  within  the  bathroom 
have  access  features. 

Section  S02(b)(2)(A)(iv)— Existing  facilities 

For  existing  facilities,  it  is  discriminatory  to  fail  to  remove  struc- 
tural architectural  and  communications  barriers,  if  such  removal  is 
readily  achievable  (i.e.  easily  accomplishable  without  much  difficul- 
ty or  expense).  If  it  can  be  demonstrated  that  removal  is  not  read- 
ily achievable,  then  goods  or  services  must  be  provided  through  al- 
ternative methods,  if  such  methods  are  readily  achievable. 

This  readily  achievable  analysis  must  be  done  on  a  case  by  case 
basis.  The  Committee  cannot  give  a  blanket  statement  of  what  spe- 
cific actions  are  readily  achievable  and  thus  required  by  this  sec- 
tion. The  readily  achievable  standard  provides  flexibility  for  public 
accommodations  to  remove  barriers  and  provide  access  for  persons 
with  disabilities. 

For  example,  questions  were  raised  during  the  Subcommittee 
hearings  concerning  whether  an  existing  retail  store  would  have  to 
raise,  lower  or  remove  its  shelves  to  allow  access.  The  obligation 
under  this  section  is  to  remove  barriers  if  such  removal  is  readily 
achievable,  that  is,  easily  accomplishable  without  difficulty  or  ex- 
pense. If  it  is  not  readily  achievable,  then  the  store  must  provide 
access  through  alternative  methods,  if  the  alternative  methods  are 
readily  achievable. 

Fixtures  that  pose  barriers  must  be  removed  if  doing  so  would  be 
readily  achievable.  If  removing  a  fixture  means  losing  an  insignifi- 
cant amount  of  selling  space,  which  would  not  be  expensive  or  diffi- 
cult, the  fixture  would  have  to  be  removed.  By  contrast,  if  remov- 
ing the  fixture  would  result  in  a  significant  loss  of  selling  space,  it 
would  be  difficult  and  expensive,  and  thus  would  not  have  to  be  re- 
moved. 

The  same  principles  apply  to  the  question  of  whether  aisles  have 
to  be  widened  for  persons  who  use  wheelchairs.  Again,  the  test  is 
whether  the  aisles  would  be  readily  achievable,  that  is,  can  it  be 
done  without  difficulty  or  expense?  If  not,  service  must  be  provided 
in  an  alternative  manner,  if  the  alternative  manner  is  readily 
achievable. 

As  another  example,  concerns  were  expressed  regarding  the  use 
of  temporary  facilities  brought  to  areas  following  natural  disasters 
such  as  floods  and  tornados,  to  temporarily  replace  public  accom- 
modations. These  temporary  facilities  must  remove  barriers  if  such 
removal  is  readily  achievable.  For  example,  if  a  pharmacy  is  tem- 
porarily operating  in  a  trailer  following  a  natural  disaster,  the 


62 


pharmacy  must  explore  whether  providing  access  to  the  trailer  is 
readily  achievable,  i.e.,  would  providing  access,  by  a  temporary 
ramp,  for  example,  be  easily  accomplishable  and  able  to  be  carried 
out  without  much  difficulty  or  expense). 

Section  302(h)(2)(A)(v)—K\teviisXiye  methods  for  existing  fa- 
cilities 

If  an  entity  can  demonstrate  that  removal  of  a  barrier  is  not 
readily  achievable,  then  there  is  an  obligation  to  make  goods  serv- 
ices available  through  alternative  methods,  if  the  alternative  meth- 
ods are  readily  achievable. 

If,  in  the  retail  store  example  above,  the  store  could  demonstrate 
that  raising,  lowering,  or  removing  shelves  would  not  be  readily 
achievable,  then  the  store  must  consider  providing  access  through 
alternative  methods.  For  example,  a  clerk  could  retrieve  merchan- 
dise from  inaccessible  shelves,  unless  this  alternative  method  is  not 
readily  achievable. 

In  the  pharmacy  example  above,  if  the  pharmacy  could  demon- 
strate that  removing  the  barrier  is  not  readily  achievable,  then  it 
must  consider  methods  of  providing  it  services  through  alternative 
methods.  In  this  case,  a  clerk  could  meet  a  customer  at  the  foot  of 
the  trailer  stairs  to  take  or  deliver  prescription  orders.  This  would 
satisfy  the  alternative  methods  requirement. 

Section  302(b)(3) — Specific  construction 

The  Committee  adopted  an  amendment  adding  this  provision 
which  states  that  nothing  in  this  title  requires  an  entity  to  permit 
an  individual  to  participate  in  or  benefit  from  the  goods,  services, 
facilities,  privileges,  advantages  and  accommoditions  of  an  entity 
where  an  individual  poses  a  direct  threat  to  the  health  or  safety  of 
others.  The  term  * 'direct  threat"  is  defined  as  posing  a  "significant 
risk  to  the  health  or  safety  of  others  that  cannot  be  eliminated  by 
a  modification  of  policies,  practices  or  procedures  or  by  the  provi- 
sion of  auxiliary  and  services." 

The  Committee  does  not  wish  to  imply,  by  the  addition  of  this 
provision,  that  people  with  disabilities  necessary  pose  risks  to 
others.  Rather,  this  provision  was  added  simply  to  address  any  con- 
cerns that  may  arise  in  this  area  and  to  establish  clearly  the  strict 
standard  that  must  be  met  before  denjdng  services  or  goods  to  an 
individual  with  a  disability  based  on  the  fear  that  such  individual 
poses  a  risk  to  others.  This  provision  is  identical  to  one  added  in 
the  emplo)niient  section,  and  the  discussion  of  this  issue  there  ap- 
plies here  as  well. 

Section  303.  New  construction  and  alterations  in  public  accommoda- 
tions and  commercial  facilities 

New  construction  and  alterations  of  both  public  accommodations 
and  commercial  facilities  must  be  made  readily  accessible  to  and 
usable  by  individuals  with  disabilities.  The  requirements  for  new 
construction  applies  to  facilities  for  first  occupancy  30  months  after 
enactment. 

As  noted  above,  the  requirement  of  "readily  accessible  to  and 
usable  by"  individuals  with  disabilities  contemplates  a  high  degree 
of  convenient  accessibility.  Essentially,  it  is  designed  to  ensure  that 
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patrons  and  employees  of  public  accommodations  and  commercial 
facilities  are  able  to  get  to,  enter  and  use  the  facility. 

For  potential  patrons,  this  means  accessibility  of  parking  areas, 
accessible  routes  to,  from  and  into  the  facility,  usable  bathrooms 
and  water  fountains,  and  access  to  the  goods,  services,  and  pro- 
grams of  the  facility.  For  example,  a  new  building  should  be  de- 
signed so  that  a  potential  patron  can  get  to  a  store,  get  into  the 
store,  and  get  to  the  areas  where  goods  are  being  provided. 

For  potential  employees,  the  requirement  of  ''readily  accessible 
to  and  usable  by"  includes  the  same  types  of  access,  although  such 
individuals  require  access  to  and  around  the  employment  area, 
rather  than  to  the  area  where  goods  or  services  are  being  provided. 
For  example,  a  new  building  should  be  designed  so  that  a  potential 
employee  can  get  to  the  building,  get  into  the  building  and  get  to 
and  around  the  employment  area.  It  is  not  required,  however,  that 
all  individual  workstations  be  constructed  in  a  fully  accessible 
manner,  with,  for  example,  accessible  features  such  as  lowered 
shelves  and  counters.  Such  modifications  in  a  particular  worksta- 
tion would  be  instituted  as  a  "reasonable  accommodation"  if  a  par- 
ticular employee  requires  such  modifications  and  if  they  did  not 
constitute  an  undue  hardship. 

The  Commxittee  adopted  an  amendment  to  move  the  section  gov- 
erning alterations  for  existing  facilities  from  Section  302(b)(2)(vi), 
which  only  covered  public  accommodations,  to  Section  303  which 
covers  both  public  accommodations  and  commercial  facilities. 

The  rationale  for  making  new  construction  accessible  applies 
with  equal  force  to  alterations.  The  ADA  is  geared  to  the  future — 
the  goal  being  that,  over  time,  access  will  be  the  rule  rather  than 
the  exception.  Thus,  the  bill  only  requires  modest  expenditures  to 
provide  access  in  existing  facilities,  while  requiring  all  new  con- 
struction to  be  accessible.  The  provision  governing  alterations  is 
akin  to  new  construction  because  it  is  only  applicable  to  situations 
where  the  commercial  facility  itself  has  chosen  to  alter  the  prem- 
ises. 

This  provision  does  not  require  alterations.  Rather  it  simply  pro- 
vides that,  when  alterations  are  being  made,  they  must  be  done  in 
a  manner  such  that,  to  the  maximum  extent  feasible,  the  altered 
area  is  readily  accessible  to  and  usable  by  individuals  with  disabil- 
ities. It  simply  makes  no  sense  to  alter  premises  in  a  manner  that 
does  not  consider  access.  Moreover,  if  alterations  were  not  included 
in  Section  303,  governing  commercial  facilities,  the  anomalous  situ- 
ation could  arise  of  a  new  accessible  building  being  renovated  to  in- 
clude barriers  to  access.  If  a  business  is  going  to  build  a  new  build- 
ing or  engage  in  alterations,  the  access  requirements  apply. 

Alterations  that  affect  or  could  affect  usability  of  a  public  accom- 
modation or  commercial  facility  must  be  done  in  such  a  manner 
that  the  altered  portions  of  the  facility  are  readily  accessible  to  and 


Of  course,  it  is  always  less  expensive  to  build  something  new  in  an  accessible  manner,  the 
Committee  expects  that  if  it  would  not  affect  the  usability  or  the  enjoyment  of  the  pubhc  accom- 
modation by  members  of  the  general  public,  consideration  should  be  given  in  new  construction 
to  placing  fixtures  and  equipment  at  a  convenient  height  for  accessibility.  In  addition,  if  such 
items  are  commercially  available,  and  it  would  not  affect  usability  or  enjoyment  by  the  general 
public,  an  effort  should  be  made  to  purchase  new  fixtures  and  equipment  that  are  adjustable  so 
that  reasonable  accommodations  in  the  future  will  be  less  likely  to  pose  undue  hardships. 
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usable  by  persons  with  disabilities,  to  the  maximum  extent  feasi- 
ble. Minor  changes  such  as  painting  or  papering  walls,  replacing 
ceiling  tiles,  and  similar  alterations  that  do  not  affect  usability  do 
not  trigger  the  requirement  that  the  altered  areas  must  be  made 
accessible  or  that  the  path  of  travel  to  the  alteration,  or  the  bath- 
rooms and  other  facilities  must  be  made  accessible.  Usability 
should  be  broadly  defined  to  include  renovations  which  affect  the 
use  of  facility,  and  not  simply  changes  which  relate  directly  to 
access. 

If  an  alteration  is  done  to  an  area  that  contains  a  primary  func- 
tion, to  the  maximum  extent  feasible,  the  alteration,  the  path  of 
travel  to  the  alteration,  and  bathrooms,  telephones  and  drinking 
fountains  serving  the  remodeled  area  must  be  readily  accessible  to 
and  usable  by  individuals  with  disabilities.  Areas  containing  pri- 
mary functions  refer  to  those  portions  of  a  public  accommodation 
where  significant  goods,  services,  facilities,  privileges,  advantages,  or 
accommodations  are  provided.  It  is  analogous  to  the  concept  in  ex- 
isting Uniform  Federal  Accessibility  Standards  of  ''the  rooms  or 
spaces  in  a  building  or  facility  that  house  the  major  activities."  ^® 
A  mechanical  room,  boiler  room,  supply  storage  room,  or  janitorial 
closet  is  not  an  area  containing  a  primary  function;  the  customer 
services  lobby  or  a  bank,  the  dining  area  of  a  cafeteria,  the  meeting 
rooms  in  a  conference  center,  and  the  viewing  galleries  of  a 
museum  are  areas  containing  a  primary  function. 

These  additional  obligations  for  areas  containing  primary  func- 
tions must  not  be  disproportionate  to  the  overall  alterations  in 
terms  of  cost  and  scope.  This  disproportionality  concept  recognizes 
that,  in  some  circumstances,  achieving  an  accessible  path  of  travel 
and  accessible  restrooms,  telephones,  and  drinking  fountains  may 
be  sufficiently  significant  in  terms  of  cost  or  scope  in  comparison  to 
the  remainder  of  the  alteration  being  undertaken  as  to  render  this 
requirement  unreasonable.  For  example,  it  would  clearly  be  dispro- 
portionate to  require  a  public  accommodation  to  double  the  cost  of 
a  planned  alteration.  The  Committee  believes,  however,  that  it 
would  be  consistent  with  the  ADA  for  the  minimum  guidelines  or 
regulations  to  establish  a  specific  standard,  such  as  30%  of  the  al- 
teration costs,  for  determining  the  disproportionality  of  the  accessi- 
ble path  of  travel  and  related  accessibility  features  required. 

The  parameters  of  the  concept  of  disproportionality  will  be  ad- 
dressed in  minimum  guidelines  issued  by  the  Architectural  and 
Transportation  Barriers  Compliance  Board  and  established  in  the 
regulations  promulgated  by  the  Attorney  General. 

A  public  accommodation  or  commercial  facility  may  not  evade 
the  path  of  travel,  accessible  restrooms,  and  other  requirements  by 
performing  a  series  of  small  alterations  which  it  would  otherwise 
have  performed  as  a  single  undertaking.  For  example,  if  a  public 
accommodation  has  completed  an  alteration  without  incorporating 
an  accessible  path  of  travel,  accessible  restrooms,  and  other  re- 
quirements, the  total  costs  of  the  prior  alterations  plus  others  that 
are  or  will  be  proximate  in  time  may  be  considered  in  determining 


^8  Section  3.5,  Uniform  Federal  Accessibility  Standards. 
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whether  providing  an  accessible  path  of  travel,  restrooms,  tele- 
phones and  bathrooms  is  disproportionate. 

If  the  aggregate  cost  of  an  accessible  path  of  travel,  accessible 
restrooms,  telephones,  and  drinking  fountains  would  be  dispropor- 
tionate to  the  overall  alteration  cost,  the  public  accommodation  is 
not  relieved  of  the  obligation  to  provide  a  number  of  such  features 
that  are  not  disproportionate.  The  goal  is  to  provide  a  maximum 
degree  of  accessibility  in  such  features  without  exceeding  the  dis- 
proportionality  limit. 

If  a  selection  must  be  made  between  accessibility  features,  those 
which  provide  the  greatest  use  of  the  facility  be  selected.  For  exam- 
ple, an  accessible  entrance  would  generally  be  the  most  important 
path  of  travel  features,  since  without  it  the  facility  will  be  totally 
unusable  by  many  persons  with  disabilities.  An  accessible  restroom 
would  have  greater  priority  than  an  accessible  drinking  fountain. 

If  there  is  no  v/ay  to  provide  an  accessible  path  of  travel  to  an 
altered  area  because  of  the  disproportionality  limit,  making  rest- 
rooms,  telephones  and  drinking  fountains  ser^/ing  the  area  accessi- 
ble is  still  required  if  it  is  not  disproportionate.  Some  individuals 
with  disabilities  can  negotiate  steps  but  still  need  accessibility  fea- 
tures in  restrooms,  drinking  fountains,  and  telephones. 

Elevators  are  not  required  in  an  alteration  or  new  construction 
for  facilities  of  fewer  than  3  stories  or  that  have  less  than  3000 
square  feet  per  story,  unless  the  builidng  is  a  shopping  center  or 
mall,  a  health  care  provider,  or  as  determined  by  the  Attorney 
General. 

Section  306.  Regulations 

The  Attorney  General  is  required  to  issue  regulations  for  this 
title,  except  for  Sections  302(b)(2)(B)  and  (C),  and  Section  304.  These 
other  sections  address  transportation  issues  for  which  the  Secre- 
tary of  Transportation  shall  issue  appropriate  regulations. 

The  Attorney  General  is  required  to  issue  the  regulation  within  1 
year  after  enactment.  As  with  the  other  regulations  required  by 
this  bill  the  regulations  must  be  in  an  accessible  format,  and  must 
I      be  promulgated  in  accordance  with  the  Administrative  Procedure 
I      Act.  6  9 

These  regulations  should  include  standards  for  facilities  and  ve- 
hicles and  such  standards  must  be  consistent  with  the  minimum 
guidelines  and  requirements  issued  by  the  Architectural  and 
Transportation  Barriers  Compliance  Board  (ATBCB)  in  accordance 
with  Section  504  of  this  Act. 

Until  final  regulations  are  issued,  compliance  with  the  Uniform 
Federal  Accessibility  Standards  (UFAS)  will  satisfy  the  require- 
ments that  facilities  be  "readily  accessible  to  and  usable  by  persons 
with  disabilities,"  for  alterations  and  new  construction  under  Sec- 
tion 303. 

If  the  Attorney  General  has  not  issued  final  regulations  within  1 
year  after  the  ATBCB  has  issued  supplemental  minimum  guide- 
lines as  required  under  section  504(a),  then  compliance  with  the 
ATBCB  supplemental  guidelines  is  required  to  satisfy  the  ''readily 


6  9U.S.C.  551,  etseq. 
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accessible"  standard,  until  final  regulations  are  issued  by  the  At- 
torney General. 

The  Committee  adopted  an  amendment  to  clarify  the  interim  ac- 
cessibility standards  under  the  ADA.  The  standard  was  modified  to 
link  the  interim  accessibility  standards  to  when  a  builder  has  ob- 
tained a  permit  for  a  building  and  will  build  the  facility  within  the 
time  specified  in  the  permit.  This  amendment  added  to  the  existing 
language  to  give  builders  a  time  frame  with  which  to  work. 

Section  307.  Exemptions  for  private  clubs  and  religious  organiza- 
tions 

The  section  creates  an  exemption  from  this  title  for  private  clubs 
and  religious  organizations.  The  exemption  for  private  clubs  is  in- 
tended to  operate  in  the  same  narrow  manner  as  in  title  II  of  the 
Civil  Rights  Act  of  1964.^^ 

The  Committee  does  not  intend  to  cover  under  this  title  religious 
organizations  or  entities  controlled  by  religious  organizations,  in- 
cluding places  of  worship.  Thus  a  church  sanctuary  would  not  be 
required  to  make  its  facilities  accessible  to  and  usable  by  disabled 
persons,  nor  to  construct  new  facilities  in  such  a  manner. 

In  order  to  qualify  for  this  exemption,  the  entity  must  be  con- 
trolled by  a  religious  organization,  as  that  concept  has  been  applied 
in  other  civil  rights  laws,  such  as  in  the  exemption  provided  under 
title  IX  of  the  Education  Amendments  of  1972,  as  amended  by  the 
Civil  Rights  Restoration  Act. 

Section  SOS.  Enforcement 

Private  Right  of  Action. — Section  308  sets  forth  the  enforcement 
procedures  available  under  this  title.  Section  308(a)(1)  incorporates 
by  reference  the  remedies  and  procedures  provided  under  Section 
204(a)  of  title  II  of  the  Civil  Rights  Act  of  1964,  which  prohibits  dis- 
crimination in  public  accommodations  on  account  of  race,  color,  re- 
ligion or  national  origin.  Thus,  a  private  civil  action  for  preventive 
relief,  including  an  application  for  a  permanent  or  temporary  in- 
junction, restraining  order  or  other  order,  is  provided  under  this 
title.  Section  204(a)  of  the  1964  Act  also  provides  that  the  Attorney 
General  may  intervene  in  a  suit  brought  by  a  private  plaintiff. 

As  with  other  titles  of  the  bill,  the  Committee  intends  that  per- 
sons with  disabilities  have  remedies  and  procedures  parallel  to 
those  available  under  comparable  civil  rights  laws.  Thus,  if  the 
remedies  and  procedures  change  in  title  II  of  the  1964  Act,  for  per- 
sons discriminated  against  in  public  accommodations  on  account  of 
race,  color,  religion,  or  national  origin,  they  will  change  identically 
in  this  title  for  persons  with  disabilities. 

Section  308(a)(2)  makes  clear  that  for  violations  of  Section 
302(b)(2)(A)(iv),  regarding  removing  barriers  in  existing  facilities, 
and  Section  303(a),  regarding  making  new  construction  and  alter- 
ations readily  accessible,  injunctive  relief  shall  include  an  order  to 
make  these  facilities  readily  accessible,  injunctive  relief  shall  in- 
clude an  order  to  make  these  facilities  readily  accessible  to  and 
usable  by  persons  with  disabilities  to  the  extent  required  by  this 


7  0  42  U.S.C.  2001a(e). 
7  1  29  U.S.C.  1681(a)(3). 
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title.  Also,  where  appropriate,  injunctive  relief  shall  also  include 
requiring  the  provision  of  an  auxiliary  aid  or  service,  modification 
of  a  policy,  or  provision  of  alternative  methods,  to  the  extent  re- 
quired by  this  title. 

Enforcement  by  the  Attorney  General — Section  308(b)  sets  out  en- 
forcement procedures  by  the  Attorney  General.  The  Attorney  Gen- 
eral has  a  three  part  obligation:  (1)  to  investigate  alleged  violations 
of  title  III  and  to  conduct  periodic  reviews  of  compliance,  (2)  to  cer- 
tify that  state  laws  or  local  building  codes  meet  or  exceed  require- 
ments of  the  bill  and  (3)  to  bring  cases  that  indicate  a  pattern  or 
practice  of  discrimination  or  that  are  of  general  public  importance. 

The  Attorney  General  is  required  to  investigate  alleged  viola- 
tions of  this  title,  and  to  conduct  periodic  reviews  to  evaluate 
whether  covered  entities  are  compljdng  with  this  title.  This  duty  of 
the  Attorney  General  is  essential  to  effective  enforcement  of  this 
title.  The  Committee  expects  that  the  Attorney  General  will 
engage  in  active  enforcement  and  will  allocate  sufficient  resources 
to  carry  out  this  responsibility. 

The  Attorney  General  is  empowered  to  certify  that  state  or  local 
laws  meet  or  exceed  the  minimum  standards  for  accessibility  estab- 
lished in  title,  on  application  of  a  state  or  local  government.  Before 
certification  may  be  granted,  the  Attorney  General  must  give 
notice  of  a  public  hearing,  and  at  such  hearing  allow  persons,  in- 
cluding persons  with  disabilities,  an  opportunity  to  testify  against 
the  certification.  Certification  shall  be  rebuttable  evidence  that  the 
state  or  local  law  meets  or  exceeds  the  minimum  requirements  of 
this  Act. 

If  the  Attorney  General  proposes  to  grant  certification  for  a  par- 
ticular law,  code,  or  ordinance,  a  notice  shall  be  issued  in  the  Fed- 
eral Register.  An  informal  hearing  shall  be  held  before  an  official 
of  the  Department  of  Justice  (not  an  Administrative  Law  Judge),  at 
which  interested  persons  shall  have  an  opportunity  to  express  their 
views,  and  the  Attorney  General  shall  also  consider  written  com- 
ments. Certification  is  not  to  be  considered  rulemaking  for  pur- 
poses of  the  Administrative  Procedure  Act.  The  Attorney  General 
may  establish  priorities  for  considering  certification  {e.g.,  priority 
could  be  given  to  state  documents  before  local  documents,  or  to 
those  that  incorporated  acceptable  model  building  codes).  The  At- 
torney General  may  also  establish  procedures  for  revoking  certifi- 
cation and  establish  the  circumstances  in  which  such  action  would 
be  appropriate. 

The  Attorney  General  may  bring  a  civil  action  in  an  appropriate 
court  if  he  or  she  has  reasonable  cause  to  believe  that  any  person 
or  group  of  persons  is  engaged  in  a  pattern  or  practice  of  resistance 
to  the  full  enjoyment  of  any  of  the  rights  granted  by  this  title.  In 
addition,  the  Attorney  General  may  bring  a  case  where  any  person 
or  group  of  persons  has  been  denied  any  of  the  rights  granted  by 
this  title,  if  such  denial  raises  an  issue  of  general  public  impor- 
tance. 

Section  308(b)(2)  sets  forth  the  authority  of  the  court  in  actions 
brought  by  the  Attorney  General.  The  court  may  grant  equitable 
relief,  including  making  auxiliary  aids  available  and  making  facili- 
ties readily  accessible  to  and  usable  by  persons  with  disabilities. 
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The  court  also  may  award  monetary  damages  to  the  person  ag- 
grieved, if  it  is  requested  by  the  Attorney  General.  The  court  does 
not  have  authority  to  award  monetary  damages  in  situations  where 
such  relief  is  not  requested  by  the  Attorney  General.  The  Commit- 
tee intends  that  monetary  damages  may  include  compensatory 
damages.  Such  damages  are  not  limited  to  out-of-pocket  expenses. 
Monetary  damages  do  not  include  punitive  damages,  as  specifically 
stated  in  Section  308(b)(4). 

To  vindicate  the  public  interest,  the  court  may  assess  a  civil  pen- 
alty against  a  violator.  Civil  penalties  may  not  exceed  $50,000  for  a 
first  violation,  and  $100,000  for  a  subsequent  violation.  The  Com- 
mittee intends  that  these  civil  penalties  are  maximum,  not  mini- 
mum, penalties,  and  are  not  to  be  automatically  imposed  in  every 
case.  When  making  a  determination  regarding  the  amount  of  pen- 
alty, the  court  should  consider  the  nature  and  circumstances  of  the 
violation,  the  degree  of  culpability,  any  history  of  price  violations 
the  financial  circumstances  of  the  violator,  the  goal  of  deterrence, 
and  other  matters  as  justice  may  require. 

Section  308Cd)(5)  states  that  the  court  should  also  consider  wheth- 
er the  entity  could  have  reasonably  anticipated  the  need  for  an  ap- 
propriate type  of  auxiliary  aid  needed  to  accommodate  the  unique 
needs  of  a  particular  individual  with  a  disability. 

Section  308Cd)(3)  provides  that  for  purposes  of  determining 
whether  a  ''first"  or  "subsequent"  violation  has  occurred,  a  deter- 
mination of  liability  in  the  same  trial  counts  as  a  single  violation. 
Thus,  multiple  violations  of  the  Act,  determined  in  a  first  trial, 
cannot  trigger  the  imposition  of  a  $100,000  civil  penalty  based  on 
the  "subsequent"  violations  provision. 

Section  309.  Examinations  and  courses 

The  Committee  adopted  an  amendment  which  provides  that  any 
person  who  offers  examinations  or  courses  related  to  applications, 
licensing,  certification,  or  credentialing  for  secondary  or  postsec- 
ondary  education,  professional,  or  trade  purposes  shall  offer  such 
examinations  or  courses  in  a  place  and  manner  accessible  to  per- 
sons with  disabilities  or  offer  alternative  accessible  arrangements 
for  such  individuals. 

The  purpose  of  this  amendment  is  to  fill  a  gap  whicn  is  or eaii  d 
when  licensing  certification  and  other  testing  authorities  are  not 
covered  by  Section  504  of  the  Rehabilitation  Act  or  title  II  of  the 
ADA.  Any  such  authority  that  is  covered  by  Section  504,  because  of 
the  receipt  of  federal  money,  or  by  title  II,  because  it  is  a  function 
of  a  state  or  local  government,  must  make  all  of  its  programs  acces- 
sible to  persons  with  disabilities,  which  includes  physical  access  as 
well  as  accommodations  in  the  way  the  test  is  administered,  e.g.  ex- 
tended time  or  assistance  of  a  reader. 

However,  it  is  the  Committee's  belief  that  many  licensing,  certifi- 
cation and  testing  authorities  are  not  covered  by  either  Section  504 
of  the  Rehabilitation  Act,  because  no  federal  money  is  received,  or 
by  title  II  of  the  ADA,  because  they  are  not  state  agencies.  Howev- 
er, states  often  require  the  licenses  provided  by  such  authorities  in 
order  for  an  individual  to  practice  a  particular  profession  or  trade. 
Thus,  this  provision  was  adopted  in  order  to  assure  that  persons 
with  disabilities  are  not  foreclosed  from  educational,  professional 
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or  trade  opportunities  because  an  examination  or  course  is  conduct- 
ed in  an  inaccessible  site  or  without  an  accommodation. 

Under  this  requirement  an  entity  cannot  offer  its  program  in  an 
inaccessible  site  without  providing  persons  with  disabilities  an  al- 
ternative accessible  arrangement  which  provides  comparable  condi- 
tions to  those  provided  to  others.  For  example,  the  entity  could  not 
give  a  course  or  a  test  in  an  inaccessible  classroom  and  then  offer 
the  person  with  the  disability  the  test  in  a  cold,  poorly  lit  base- 
ment. 

Section  310.  Effective  date 
This  title  becomes  effective  18  months  after  enactment. 

Title  IV— Telecommunications  Relay  Services 

This  title  amends  the  Communications  Act  of  1934,"^  ^  make 
telecommunications  services  available  to  hearing  and  speech  im- 
paired persons.  This  title  requires  a  national  relay  service  to  be  es- 
tablished so  persons  with  disabilities  can  communicate  with  other 
persons  using  telecommunications  devices.  These  requirements 
were  extensively  addressed  by  the  Committee  with  jurisdiction  over 
communications  issues. 

Title  V — Miscellaneous  Provisions 
Section  501,  Construction 

This  section  describes  the  relationship  between  the  ADA  and  the 
Rehabilitation  Act  of  1973  and  other  laws.  This  section  also  de- 
scribes the  relationship  between  the  ADA  and  insurance.  Finally, 
the  section  provides  an  individual  with  a  disability  the  right  to  de- 
cline a  separate  service  or  accommodation. 

Under  Section  501(a),  nothing  in  the  ADA  is  intended  or  should 
be  construed  to  limit  the  scope  of  coverage  or  to  apply  lesser  stand- 
ards than  are  required  under  title  V  of  the  Rehabilitation  Act  of 
1973,  or  the  regulations  implementing  that  title.  Thus,  for  example, 
the  standards  of  title  V  of  the  Rehabilitation  Act  shall  apply  for 
purposes  of  the  ADA  to  the  extent  that  the  ADA  has  not  explicitly 
adopted  a  different  standard  than  Section  504  of  the  Rehabilitation 
Act. 

In  those  instances  where  the  ADA  explicitly  provides  a  different 
standard  from  Section  504  of  the  Rehabiliation  Act,  the  ADA 
standard  applies  to  the  ADA,  but  not  to  Section  504.  For  example. 
Section  504  requires  that  all  of  the  programs  of  a  recipient  of  feder- 
al financial  assistance  be  available  to  persons  with  disabilities.  This 
may  require  major  structural  changes  in  existing  facilities,  if  other 
means  are  ineffective  in  achieving  program  access.  No  financial 
limitation  is  imposed 

By  contrast,  the  ADA  adopts  a  lower  standard  of  access  to  public 
accommodations  for  existing  buildings  under  title  III.  Access  must 
be  provided  only  if  it  can  be  provided  in  a  manner  that  is  "readily 
achievable,"  that  is,  if  it  can  be  easily  accomplished  without  much 
difficulty  or  expense,  under  Section  (301)(5)(A),  in  light  of  a  number 


'2  47  U.S.C.  201  etseq. 
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of  factors  which  are  set  forth  in  301(5)(B).  This  is  an  instance  in 
which  the  ADA  provides  a  lesser  standard  than  set  forth  in  Section 
504  of  the  Rehabilitation  Act.  This  lesser  standard  applies  only  to 
the  ADA  and  not  to  Section  504 

Under  Section  501(b)  of  the  ADA,  all  of  the  rights,  remedies  and 
procedures  that  are  available  to  people  with  disabilities  under 
other  federal  laws,  including  Section  504  of  the  Rehabilitation  Act, 
or  other  state  laws  (including  state  common  law)  are  not  preempt- 
ed by  this  Act.  This  approach  is  consistent  with  that  taken  in  other 
civil  rights  laws.  The  basic  principle  underlying  this  provision  is 
that  Congress  does  not  intend  to  displace  any  of  the  rights  or  reme- 
dies provided  by  other  federal  or  laws  or  other  state  laws  (including 
state  common  law)  which  provide  greater  or  equal  protection  to  in- 
dividuals with  disabilities. 

A  plaintiff  may  choose  to  pursue  claims  under  a  state  law  that 
does  not  confer  greater  substantive  rights,  or  even  confers  fewer 
substantive  rights,  if  the  plaintiffs  situation  is  protected  under  the 
alternative  law  and  the  remedies  are  greater.  For  example,  the 
California  Fair  Enforcement  and  Housing  Act  (FEHA)  does  not 
cover  persons  with  mental  disabilities.  However,  the  FEHA  has 
been  construed  to  provide  compensatory  and  punitive  damages.  Be- 
cause the  ADA  covers  mental  disabilities,  the  FEHA  could  be  con- 
strued as  not  conferring  equal  or  greater  rights  than  the  ADA. 
However,  a  person  with  a  physical  disability  may  choose  to  sue 
under  the  FEHA,  as  well  as  under  the  ADA,  because  of  the  avail- 
ability of  damages  under  the  FEHA.  Section  501(b)  ensures  that  the 
FEHA  is  not  preempted  by  the  ADA. 

Moreover,  state  tort  claims  confer  greater  remedies  and  are  not 
preempted  by  the  ADA.  A  plaintiff  may  join  a  state  tort  claim  to  a 
case  brought  under  the  ADA.  In  such  a  case,  the  plaintiff  must,  of 
course,  prove  all  the  elements  of  the  state  tort  claim  in  order  to 
prevail  under  that  cause  of  action. 

Insurance. — Section  501(c)  specifies  that  titles  I,  II,  and  III  shall 
not  be  construed  to  restrict  various  insurance  practices  on  the  part 
of  insurance  companies  aned  employers,  as  long  as  such  practices 
are  not  used  to  evade  the  purposes  of  this  Act. 

The  Committee  added  this  provision  because  it  does  not  intend 
for  the  ADA  to  affect  legitimate  classification  of  risks  in  insurance 
plans  in  accordance  with  the  state  laws  and  regulations  under 
which  such  plans  are  regulated.  Further,  the  Committee  does  not 
intend  to  affect  the  preemption  provision  of  the  Employment  Re- 
tirement Income  Security  Act  (ERISA),  which  has  been  interpreted 
to  exempt  self-insured  plans  from  state  insurance  regulation.  In 
order  to  make  this  clear,  the  Committee  has  added  Sections 
501(c)(l)-(3). 

Specifically,  Section  501(c)(1)  makes  it  clear  that  insurers  may 
continue  to  sell  to  and  underwrite  individuals  applying  for  life, 
health,  or  other  insurance  on  an  individually  underwritten  basis, 
or  to  service  such  insurance  products,  so  long  as  the  standards  used 
are  based  on  sound  actuarial  data  and  not  on  speculation. 

Section  501(c)(2)  recognizes  the  need  for  employers,  and  their 
agents,  to  establish  and  observe  the  terms  of  employee  benefits 
plans,  so  long  as  these  plans  are  based  on  legitimate  underwriting 
or  classification  of  risks. 
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Section  501(c)(3)  provides  that  persons  or  organizations  covered 
by  the  Act  may  continue  to  establish,  sponsor,  observe,  or  adminis- 
ter the  terms  of  a  bona  fide  benefit  plan  that  is  not  subject  to  state 
laws  that  regulate  insurance. 

Section  501(c)(3)  is  designed  to  clarify  that  self-insured  plans, 
which  are  currently  governed  by  the  preemption  provision  of  the 
Emplojnuent  Retirement  Income  Security  Act  (ERISA),  are  still 
governed  by  that  preemption  provision  and  are  not  subject  to  state 
insurance  laws.  Concerns  had  been  raised  that  Sections  501(c)  (1) 
and  (2)  could  be  interpreted  as  affecting  the  preemption  provision 
of  ERISA.  The  Committee  does  not  intend  such  an  implication. 
Until  the  preemption  provision  of  ERISA  is  modified,  these  self-in- 
sured  plans  are  subject  to  state  law  only  to  the  extent  determined 
by  the  courts  in  their  interpretatioun  of  ERISA's  preemption  provi- 
sion. Of  course,  under  the  ADA,  the  provisions  of  these  plans  must 
conform  with  the  requirements  of  ERISA,  just  as  the  provisions  of 
other  plans  must  be  based  on  or  not  inconsistent  with  state  law. 

Section  501(c)  may  not,  however,  be  used  as  a  subterfuge  to  evade 
the  requirements  of  this  Act  pertaining  to  employment,  public 
services,  and  public  accommodations  regardless  of  the  date  an  in- 
surance or  employer  benefit  plan  was  adopted. 

For  example,  an  employer  could  not  deny  a  qualified  applicant  a 
job  because  the  employer's  current  insurance  plan  does  not  cover 
the  person's  disability  or  because  of  an  anticipated  increase  in  the 
costs  of  the  insurance.  Moreover,  while  a  plan  which  limits  certain 
kinds  of  coverage  based  on  classification  of  risk  would  be  allowed 
under  this  section,  the  plan  my  not  refuse  to  insure  or  refuse  to 
continue  to  insure,  or  limit  the  amount,  extent,  or  kind  of  coverage 
available  to  an  individual,  or  charge  a  different  rate  for  the  same 
coverage  solely  because  of  a  physical  or  mental  impairment,  except 
where  the  refusal,  limitation,  or  rate  differential  is  based  on  sound 
actuarial  principles,  or  is  related  to  actual  or  reasonably  anticipat- 
ed experience. 

For  example,  a  blind  person  my  not  be  denied  coverage  on  blind- 
ness independent  of  actuarial  classification.  Likewise,  with  respect 
to  group  health  insurance  coverage,  an  individual  with  a  pre-exist- 
ing condition  may  be  denied  coverage  for  that  condition  for  the 
period  specified  in  the  policy  but  cannot  be  denied  coverage  for  ill- 
ness or  injuries  unrelated  to  the  non-existing  condition.  And  as 
noted  above,  while  it  is  permissible  for  an  employer  to  offer  insur- 
ance policies  that  limit  coverage  for  certain  procedures  or  treat- 
ments, coverage  cannot  be  denied  entirely  to  a  perosn  with  a  dis- 
ability. 

In  sum,  ADA  requires  that  underwriting  and  classification  of 
risks  be  based  on  sound  actuarial  principles  or  be  related  to  actual 
or  reasonably  anticipated  experience. 

Accommodations  and  services.— Section  501(d)  provides  that  noth- 
ing in  the  ADA  shall  be  construed  to  require  an  individual  with  a 
disability  to  accept  an  accommodation,  aid,  service,  opportunity  or 
benefit  which  the  individual  chooses  not  to  accept.  The  Committee 
added  this  section  to  clarify  that  nothing  in  the  ADA  is  intended  to 
permit  discriminatory  treatment  on  the  basis  of  disability,  even 
when  such  treatment  is  rendered  under  the  guise  of  providing  an 
accommodation,  service,  aid  or  benefit  to  the  individual  with  dis- 
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ability.  For  example,  a  blind  individual  may  choose  not  to  avail 
himself  or  herself  of  the  right  to  go  to  the  front  of  a  line,  even  if  a 
particular  public  accommodation  has  chosen  to  offer  such  a  modifi- 
cation of  a  policy  for  blind  individuals.  Or,  a  blind  individual  may 
choose  to  decline  to  participate  in  a  special  museum  tour  that 
allows  persons  to  touch  sculptures  in  an  exhibit  and  instead  tour 
the  exhibits  at  his  or  her  own  pace  with  the  museum's  recorded 
tour. 

Section  502.  Prohibition  against  retaliation  and  coercion. 

Section  502(aJ  protects  individuals  from  retaliation  based  on  the 
exercise  of  rights  under  the  ADA.  Discrimination  is  prohibited 
against  any  individual  who  has  opposed  any  act  or  practice  made 
unlawful  by  the  ADA.  Discrimination  is  also  prohibited  against  any 
individual  who  participates  in  the  enforcement  process. 

Section  502(bj  makes  it  illegal  to  coerce,  intimidate,  threaten  or 
interfere  with  any  individual  who  exercised,  enjoyed,  aided  or  en- 
couraged rights  granted  under  the  ADA. 

Section  502(cJ  provides  the  same  remedies  and  procedures  for  vic- 
tims of  retaliation  and  coercion  as  in  the  underlying  title.  For  ex- 
ample, an  individual  who  was  retaliated  against  in  an  employment 
discrimination  complaint  would  have  the  same  remedies  and  proce- 
dures available  under  Section  107  as  an  individual  alleging  employ- 
ment discrimination. 

Section  503.  State  Immunity 

This  section  removes  immunity  of  states  granted  by  the  Eleventh 
Amendment  of  the  Constitution.  The  Committee  intends  for  states 
to  be  covered  by  the  ADA,  where  applicable,  and  to  be  subject  to 
suit  in  federal  or  state  courts.  The  remedies  available  against  state 
defendants  are  the  same  as  those  available  against  other  defend- 
ants. 

This  section  was  included  to  meet  the  requirements  of  Atasca- 
dero  State  Hospital  v.  Scanlon.'^^ 

Section  504.  Regulations  by  the  Architectural  and  Transportation 
Compliance  Board 

This  section  requires  the  ATBCB  to  issue  minimum  guidelines  to 
supplement  the  existing  Minimum  Guidelines  and  Requirements 
for  accessible  Design  (MGRAD).'^^ 

Those  supplemental  guidelines  are  required  to  be  issued  within  9 
months  of  enactment.  The  Committee  lengthened  the  time  period 
from  6  months  to  9  months  to  accommodate  the  existing  proce- 
dures for  promulgation  and  review  used  by  ATBCB. 

These  supplemental  guidelines  will  establish  requirements,  in  ad- 
dition to  those  currently  existing  in  MGRAD,  to  ensure  that  build- 
ings, facilities,  and  vehicles  are  accessible  to  individuals  with  dis- 
abilities in  conformance  with  the  ADA.  These  guidelines  should  in- 
clude scoping  requirements.  The  guidelines  will  provide  invaluable 
guidance  to  entities  covered  under  titles  II  and  III,  as  to  the  specif- 
ic technical  requirements  in  a  myriad  of  situations. 


■'■'il'.i  U.S.  2.34  (V.m). 
7"  36  C.F.R.  Part  1190. 
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Qualified  Historic  Properties 

Section  504(c)  requires  the  supplemental  guidelines  to  incorpo- 
rate standards  already  developed  under  the  Uniform  Federal  Ac- 
cessibility Standards  (UFAS)  '^^  for  qualified  historic  buldings  un- 
dergoing alterations. 

This  issue  was  raised  by  the  American  Institute  of  Architects 
during  hearings  before  the  Subcommittee.  The  Committee  does  not 
intend  that  qualfied  historic  structures  be  altered  in  such  a 
manner  that  would  threaten  or  destroy  their  historical  signifi- 
cance. 

This  issue  has  been  addressed  by  Section  4.1.7(1)  and  (2)  of  UFAS. 
The  Committee  intends  that  these  standards  be  used  for  historic 
buildings  as  designated  under  federal  law  and  under  similar  state 
or  local  laws. 

Section  505.  Attorney's  fees 

Section  505  provides  that  courts  or  agencies  may  award  attor- 
ney's fees  including  litigation  expenses,  and  costs  to  a  prevailing 
party  for  actions  brought  under  the  ADA.  The  Committee  intends 
that  the  attorney's  fee  provision  be  interpreted  in  a  manner  con- 
sistent with  the  Civil  Rights  Attorney's  Fees  Act,"^^  including  that 
statute's  definition  of  prevailing  party,  as  construed  by  the  Su- 
preme Court.  "^"^ 

Litigation  expenses  include  the  costs  of  expert  witnesses.  This 
provision  explicitly  incorporates  the  phrase  "including  litigation 
expenses"  to  respond  to  rulings  form  the  Supreme  Court  that  items 
such  as  expert  witness  fees,  travel  expenses,  etc.,  be  explicitly  in- 
cluded if  intended  to  be  covered  under  an  attorney's  fee  provi- 
sion."^^ further,  such  expenses  are  included  under  the  rubric  of  "at- 
torney's fees"  and  not  "costs"  so  that  such  expenses  will  be  as- 
sessed against  a  plaintiff  only  under  the  standard  set  forth  in 
Christianshurg  Garment. 

The  Committee  recognizes  that  the  enforcement  sections  in  titles 
I,  II  and  III  also  include  cross-referenced  cites  to  attorney's  fee  pro- 
vision in  other  laws,  such  as  title  \ni  and  title  II  of  the  Civil  Rights 
Act  of  1964.  Section  505  of  this  Act  is  a  complimentary  provision, 
which  simply  spells  out  clearly  the  elements  that  are  included  (and 
which  the  Committee  assumes  was  always  intended  by  Congress  to 
be  included)  in  such  attorney's  fee  provisions. 

Section  506.  Technical  assistance 

Section  506(a)  requires  the  Attorney  General  to  develop  and  pub- 
lish within  180  days  a  plan  to  assist  covered  entities  and  govern- 
ments in  understanding  their  obligations  under  the  ADA.  In  devel- 
oping this  plan,  the  Attorney  General  is  required  to  consult  with 
the  Secretary  of  Transportation,  and  the  Chairs  of  the  Equal  Em- 
plojnnent  Opportunity  Commission,  National  Council  on  Disability, 


7549  Fed.  Reg.  31528. 
76  42  U.S.C.  1988. 

7^  See,  Christianshurg  Garment  Co.  v.  EEOC,  434  U.S.  412,  422  (1978)  (a  plaintiff  shall  not  be 
assessed  an  opponent's  attorney's  fees  unless  a  court  finds  that  the  plaintiffs  claim  is  "'frivolous, 
imreasonable  or  groundless.");  Hughes  v.  Rowe,  449  U.S.  5  (1980). 

'8  See,  Crawford  Fitting  Co.  v.  J.T.  Gibbons,  482  U.S.  437  (1987). 
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Architectural  and  Transportation  Barriers  Compliance  Board  and 
Federal  Communications  Commissions. 

Section  506(b)  allows  the  Attorney  General  to  obtain  assistance 
from  other  federal  agencies. 

Section  506(c)  allows  departments  and  agencies  implementing  the 
Act  to  render  technical  assistance  to  individuals  and  entities  that 
have  rights  and  responsibilities  under  the  ADA.  These  departments 
and  agencies  are  required  to  make  technical  assistance  manuals 
available,  within  6  months  after  final  regulations  have  been  issued. 

Section  506(d)  allows  departments  and  agencies  to  make  grants 
or  enter  into  contracts  for  services  necessary  to  effectuate  the 
ADA,  including  the  dissemination  of  information  about  rights  and 
duties  under  the  ADA,  and  the  development  and  dissemination  of 
information  and  technical  assistance  about  techniques  for  effective 
compliance. 

The  Committee  recognizes  that  the  provision  of  technical  infor- 
mation and  assistance  is  important  for  effective  implementation  of 
the  ADA.  Because  of  the  individualized  nature  of  providing  accom- 
modations and  removing  barriers,  technical  information  and  assist- 
ance will  aid  persons  in  under  their  obligations  under  the  law.  Ef- 
fective assistance  will  help  to  reduce  unnecessary  confusion  and 
litigation  over  the  requirements  of  the  ADA. 

Section  506(e)  provides  that  covered  entities  are  not  excused  from 
meeting  the  requirements  of  the  ADA  because  of  any  failure  to  re- 
ceive technical  assistance  or  any  failure  by  the  appropriate  agen- 
cies to  develop  or  disseminate  manuals.  The  Committee  expects 
that  assistance  and  manuals  will  be  available  in  a  timely  fashion, 
but  the  lack  thereof  is  not  an  excuse  for  noncompliance  with  the 
ADA. 

Section  507.  Federal  wilderness  areas 

Section  507  requires  the  National  Council  on  Disability  to  con- 
duct a  study  and  report  to  Congress  within  1  year  on  the  effect 
that  wilderness  designations  and  wilderness  land  management 
practices  have  on  the  ability  of  individuals  with  disabilities  to  use 
and  enjoy  the  National  Wilderness  Preservation  System. 

Under  current  National  Park  Service  regulations,  wheelchairs 
(both  manual  and  motorized)  are  allowed  access  onto  park  lands, 
including  both  designated  public  parks  and  protected  wilderness 
areas.''®  Wheelchair  users  are  considered  by  the  Park  Service  to  be 
pedestrians,  and  are  treated  the  same  way  as  pedestrians. 

Section  508.  Transvestites 

Section  508  provides  that  the  term  "disabled"  and  "disability" 
shall  not  apply  to  an  individual  solely  because  that  individual  is  a 
transvestite.  Transvestism  is  also  excluded  from  the  definition  of 
disability  under  Section  511. 


79  36  CFR  1.2(e),  1.4. 
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Section  509,  Congressional  inclusion 

Section  509  provides  that  the  ADA  applies  in  its  entirety  to  Con- 
gress, and  provides  an  enforcement  mechanism  for  the  House  of 
Representatives. 

Section  510.  Illegal  use  of  drugs 

Section  510  provides  that  an  individual  who  is  a  current  illegal 
viser  of  drugs  and  is  discriminated  against  on  that  basis  in  not  con- 
sidered an  individual  with  a  disability.  The  term  ''drugs"  means 
controlled  substances  as  listed  in  schedules  I  through  V  of  Section 
202  of  the  Controlled  Substances  Act.®°  The  Controlled  Substances 
Act  makes  unlawful  the  possession  or  distribution  of  listed  drugs. 
The  term  ''illegal  use  of  drugs"  does  not  include  the  use  of  con- 
trolled substances,  including  experimental  drugs,  taken  under  the 
supervision  of  a  licensed  health  care  professional.  It  also  does  not 
include  uses  authorized  by  the  Controlled  Substances  Act  or  other 
provisions  of  federal  law. 

Section  510(a)  and  (b)  are  similar  to  sections  104(a)  and  (b)  relat- 
ing to  emplo3maent,  and  should  be  interpreted  in  a  consistent  fash- 
ion. 

Section  510(c)  provides  that  if  an  individual  is  otherwise  entitled 
to  health  or  social  services,  that  individual  shall  not  be  denied  such 
services  on  the  basis  of  current  illegal  use  of  drugs.  For  example,  a 
current  illegal  user  of  drugs  cannot  be  refused  service  at  a  hospital 
for  a  broken  leg  if  that  individual  is  otherwise  entitled  to  that  serv- 
ice. This  is  consistent  with  Section  407  of  the  Drug  Abuse  Office 
and  Treatment  Act  of  1972,®  ^  and  regulations  implementing  the 
Rehabmtation  Act  of  1973.82 

Section  511.  Definitions 

Section  511(a)  clarifies  that  homosexuality  and  bisexuality  are 
not  impairments  and  as  such  are  not  disabilities  under  the  ADA. 
Sexual  preference  is  not  considered  a  disability  under  the  ADA, 
and  has  not  been  considered  a  handicap  under  the  Rehabilitation 
Act.  Individuals  who  are  homosexual  or  bisexual  and  are  discrimi- 
nated against  because  they  have  a  disability,  such  as  infection  with 
the  Human  Immunodeficiency  Virus,  are  protected  under  the 
ADA.  The  Committee  specifically  rejected  amendments  to  exclude 
homosexuals  with,  certain  disabilities  from  coverage. 

Section  511(b)  clairifies  that  the  definition  of  "disability"  does 
not  include  the  following  conditions: 

Transvestism,  transsexualism,  pedophilia,  exhibitionism, 
voyeurism,  gender  identity  disorders  not  resulting  from 
physical  impairmants,  other  sexual  behavior  disorders, 
compulsive  gambling,  kleptomania,  pyromania,  and  psy- 
choactive substance  use  disorders  resulting  from  current 
illegal  use  of  drugs. 


80  21  U.S.C.  812. 
81-^1  U.S.C.  1174. 

82  Appendix  A — Analysis  of  final  regulations,  Subpart  A — Definitions,  4.  Drug  Addicts  and  al- 
cohoKcs,  !I  5,  42  Federal 'Register  22686,  reprinted  in  45  CFR  Part  84  Appendix  A  (1986). 
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These  conditions  are  physical  or  mental  impairments  and  would 
have  been  included  under  the  ADA,  but  for  this  provision.  Section 
511  was  not  part  of  H.R.  2273  as  introduced.  This  provision  was 
adopted  during  Senate  consideration  of  the  bill,  and  was  included 
with  only  minor  clarifying  changes  in  the  bill  adopted  by  the  Com- 
mittee 

Section  512.  Amendments  to  the  Rehabilitation  Act 

This  section  makes  amendments  to  the  Rehabilitation  Act  to  ex- 
clude protection  for  current  illegal  users  of  drugs  when  discrimina- 
tion occurs  on  that  basis,  but  to  protect  persons  who  are  not  cur- 
rent illegal  users  of  drugs,  and  have  been  or  are  being  rehabilitat- 
ed, or  are  erroneously  regarded  as  being  illegal  users  of  drugs.  The 
Rehabilitation  Act  presently  protects  these  individuals  against  dis- 
crimination as  long  as  they  are  qualified  to  participate  in  the  activ- 
ity at  issue  or  are  qualified  to  perform  the  job  and  do  not  present  a 
direct  threat  to  property  or  the  safety  of  others.  Section  512 
amends  this  standai'd  so  that  the  treatment  of  persons  who  engage 
in  the  current  illegal  use  of  drugs  is  parallel  to  Sections  104  and 
511  of  the  ADA.  The  same  definition  for  "drugs"  as  used  in  the  ADA 
is  also  included  in  the  Rehabilitation  Act. 

This  section  also  amends  the  Rehabilitation  Act  to  provide  that  if 
an  individual  is  otherwise  entitled  to  health  services,  or  services 
provided  under  titles,  I,  n  and  III  of  the  Rehabilition  Act,  that  indi- 
viduals cannot  be  denied  such  services  on  the  basis  of  current  ille- 
gal use  of  drugs.  This  is  consistent  with  Section  407  of  the  Drug 
Abuse  Office  and  Treatment  Act  of  1972,  21  U.S.C.  1174,  and  regu- 
lations implementing  the  Rehabilitation  Act  of  1973.®^  This  provi- 
sion is  sinnlar  to  Section  510(c)  of  the  bill  and  should  be  interpret- 
ed in  consistent  fashion. 

This  section  further  amends  the  Rehabilitation  Act  regarding  the 
ability  of  local  education  agencies  to  take  disciplinary  action 
based  on  the  current  illegal  use  of  drugs  or  alcohol.  Further,  the 
amendment  includes  a  provision  regarding  alcoholics  whose  cur- 
rent use  of  alcohol  prevents  them  from  performing  the  duties  of 
the  job  in  question  or  whose  employment,  by  reason  of  the  current 
alcohol  abuse,  would  constitute  a  direct  threat  to  the  health  or  safety 
of  others. 

Section  513.  Alternative  Dispute  Resolution 

The  Committee  adopted  this  section  during  its  consideration  of 
the  bill.  This  section  encourages  the  use  of  alternative  means  of 
dispute  resolution,  where  appropriate  and  to  the  extent  authorized 
by  law.  These  methods  include  settlement  negotiations,  concilia- 
tion, facilitation,  mediation,  factfinding,  mini-trials  and  arbitration. 

Tliis  amendment  was  adopted  to  encourage  alternative  means  of 
dispute  resolution  that  are  already  authorized  by  law.  The  Commit- 
tee wishes  to  emphasize,  however,  that  the  use  of  alternative  dis- 
pute resolution  mechanisms  is  intended  to  supplement,  not  sup- 
,  plant,  the  remedies  provided  by  this  Act.  Thus,  for  example,  the 
Committee  believes  that  any  agreement  to  submit  disputed  issues 
to  arbitration,  whether  in  the  context  of  a  collective  bargaining 
agreement  or  in  an  emplojrment  contract,  does  not  preclude  the  af- 
fected person  from  seeking  relief  under  the  enforcement  provisions 
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of  this  Act.  This  view  is  consistent  with  the  Supreme  Court's  inter- 
pretation of  title  VII  of  the  Civil  Rights  Act  of  1964,  whose  remedi- 
al provisions  are  incorporated  by  reference  in  title  L  The  Commit- 
tee believes  that  the  approach  articulated  by  the  Supreme  Court  in 
Alexander  v.  Gardner-Denver  Co.^"^  applies  equally  to  the  ADx\  and 
does  not  intend  that  the  inclusion  of  Section  513  be  used  to  preclude 
rights  and  remedies  that  would  otherwise  be  available  to  persons 
with  disabilities. 

Section  514-  Severability 

This  section  provides  that  if  any  provision  of  the  ADA  is  found  to 
be  unconstitutional,  such  provision  will  be  severed  from  the  Act 
and  will  not  affect  the  enforceability  of  the  remaining  provisions. 

Oversight 

Pursuant  to  clause  2(1)(3)  of  rule  XI  of  the  Rules  of  the  House  of 
Representatives,  no  oversight  findings  have  been  presented  to  the 
Committee  by  the  Committee  on  Government  Operations.  The  find- 
ings of  the  Committee  on  the  Judiciary  are  incorporated  through- 
out this  report. 

Budgetary  Information 

Clause  2(1)(3)(B)  of  rule  XI  of  the  Rules  of  the  House  of  Repre- 
sentatives is  inapplicable  because  the  instant  legislation  does  not 
provide  new  budgetary  authority. 

Inflationary  Impact 

Pursuant  to  clause  2(1)(4)  of  rule  XI  of  the  rules  of  the  House  of 
Representatives,  the  Committee  believes  the  legislation  will  have 
no  significant  inflationary  impact  on  prices  and  costs  in  the  oper- 
ation of  the  national  economy. 

Estimate  of  Cost 

Pursuant  to  clause  7  of  rule  XIII  of  the  Rules  of  the  House  of 
Representatives,  the  Committee  states  that  it  concurs  with  the  esti- 
mate submitted  by  the  Congressional  Budget  Office  as  set  forth 
below. 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DQ  May  15,  1990. 

Hon.  Jack  Brooks, 

Chairman,  Commitee  on  the  Judiciary, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  of  H.R.  2273,  the  Americans  with 
Disabilities  Act  of  1990,  as  ordered  reported  by  the  Committee  on 
the  Judiciary  on  May  2,  1990. 


8*  415  U.S.  36  (1974). 
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If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

Sincerely, 

Robert  D.  Reischauer, 

Director. 

Attachment. 

CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE 

1.  Bill  number  H.R.  2273. 

2.  Bill  title:  Americans  with  Disabilities  Act  of  1990. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
the  Judiciary  on  May  2,  1990. 

4.  Bill  purpose:  To  prohibit  discrimination  against  people  with 
disabilities  in  areas  such  as  employment  practices,  public  accommo- 
dations and  services,  transportation  services  and  telecommunica- 
tions services. 

5.  Estimated  cost  to  the  Federal  Government: 


[By  fiscal  years,  in  millions  of  dollars] 


1991       1992  1993 

1994 

1995 

Estimated  authorization  level  

Estimated  outlays  

  5         7  19 

  5         7  19 

31 
31 

31 
31 

Basis  of  Estimate 

Equal  Employment  Opportunities  Commission  (EEOC). — Title  I — 
Employment  — would  prohibit  discrimination  by  employers  against 
qualified  individuals  with  disabilities.  H.R.  2273  would  require  the 
EEOC  to  issue  regulations  to  carry  out  Title  I  and  to  provide  for 
enforcement  of  the  provisions.  In  addition,  the  EEOC  would  ensure 
the  availability  of  a  technical  assistance  manual  to  those  entities 
with  rights  of  responsibilities  under  this  act.  Although  no  specific 
authorization  level  is  stated  in  the  bill,  CBO  estimates  the  cost  of 
these  activities  would  be  $1  million  in  fiscal  year  1991,  $2  million 
in  fiscal  year  1992,  $15  million  in  fiscal  year  1993,  and  $27  million 
annually  in  fiscal  years  1994-95.  This  estimate  is  based  on  the 
EEOC's  past  experience  with  enforcing  civil  rights  standards  and 
assumes  that  approximately  259  additional  full-time  equivalent  em- 
ployees would  be  needed  for  the  Commission's  50  field  offices  and 
that  approximately  58  additional  staff  would  be  needed  for  the 
EEOC  headquarters. 

Department  of  Transportation. — H.R.  2273  would  direct  the  Sec- 
retary of  Transportation  to  issue  regulations  including  standards 
applicable  to  the  facilities  and  vehicles  covered  by  these  provisions. 
Also,  the  Secretary  of  Transportation  would  make  available  techni- 
cal assistance  manuals  to  those  with  rights  and  responsibilities 
under  this  act.  CBO  estimates  that  the  cost  to  the  federal  govern- 
ment of  developing  these  regulations  and  manuals  would  be  about 
$0.5  million  in  fiscal  year  1991.  In  addition,  the  federal  government 
might  bear  some  part  of  the  costs  of  making  transit  services  acces- 
sible to  the  handicappped,  which  are  discussed  below.  The  capital 
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and  operating  costs  of  most  mass  transit  systems  are  heavily  subsi- 
dized by  the  federal  government  through  grants  by  the  Urban 
Mass  Transportation  Administration.  We  cannot  predict  the  extent 
to  which  these  grants  might  be  increased  to  compensate  for  the  ad- 
ditional costs  attributable  to  H.R.  2273. 

Architectural  and  Transportation  Barriers  Compliance  Board. — 
H.R.  2273  would  require  the  board  to  issue  minimum  guidelines 
that  would  supplement  existing  minimum  guidelines  for  accessible 
design  of  buildings,  facilities  and  vehicles.  Atlhough  no  specific  au- 
thorization level  is  stated  in  the  bill,  CBO  estimates  the  cost  of 
these  guidelines  would  be  $0.2  million  in  fiscal  year  1991.  This  esti- 
mate assumes  salaries  and  expense  costs  of  $104,000  and  research 
contract  costs  of  $80,000.  Although  the  bill  does  not  state  specifical- 
ly that  the  guidelines  should  be  maintained,  the  board  currently 
maintains  the  existing  guidelines  and  most  likely  would  maintain 
the  new  guidelines.  CBO  estimates  the  cost  of  maintaining  the 
guidelines  would  be  $0.2  million  every  other  year  beginning  in 
fiscal  year  1993. 

Office  of  Technology  Assessment  (OTA).— The  OTA  would  be  re- 
quired to  undertake  a  study  to  determine  (1)  the  needs  of  individ- 
uals with  disabilities  with  regards  to  buses  and  (2)  a  cost-effective 
method  for  making  buses  accessible  and  usable  by  those  with  dis- 
abilities. In  conjunction  with  this  study,  the  OTA  is  directed  to  es- 
tablish an  advisory  committee  to  assist  with  and  review  the  study. 
Although  no  specific  authorization  level  is  stated  in  the  bill,  CBO 
estimates  the  cost  of  the  study  and  advisory  committee  would  be 
$0.2  million  in  fiscal  year  1991,  $0.3  million  in  1992,  and  $0.1  mil- 
lion in  1993.  This  estimate  is  based  upon  the  assumption  that  the 
OTA  will  not  have  to  conduct  significant  additional  field  research. 

Department  of  Justice. — H.R.  2273  also  would  require  the  Attor- 
ney General  to  develop  regulations  to  prohibit  discrimination  in 
public  services  and  to  investigate  alleged  violations  of  public  ac- 
commodation provisions,  which  would  include  undertaking  periodic 
reviews  of  compliance  of  covered  entities  under  Title  III.  These  reg- 
ulations would  ensure  that  a  qualified  individual  with  a  disability 
would  not  be  excluded  from  participation  in,  or  denied  benefits  by 
a  department,  agency,  special  purpose  district  or  other  instrumen- 
tality of  a  state  or  local  government.  In  addition,  H.R.  2273  would 
require  the  Department  of  Justice  to  make  available  technical  as- 
sistance manuals  to  those  with  rights  and  responsibilities  under 
this  act.  We  estimate  the  cost  of  these  activities  would  be  $3  mil- 
lion in  fiscal  year  1991  and  $4  million  annually  in  fiscal  years 
1992-1995. 

Federal  Communications  Commission  (FCC). — H.R.  2273  requires 
the  FCC  to  prescribe  and  enforce  regulations  with  regard  to  tele- 
communications relay  services.  These  regulations  include:  (1)  estab- 
.1     lishing  functional  regulations,  guidelines  and  operations  for  tele- 
il     communications  relay  services,  (2)  establishing  minimum  standards 
!l     that  shall  be  met  by  common  carriers,  and  (3)  ensuring  that  users 
I    of  telecommunications  relay  services  pay  rates  no  greater  than 
rates  paid  for  functionally  equivalent  voice  communication  services 
with  respect  to  duration  of  call,  the  time  of  day,  and  the  distance 
from  point  of  origination  to  point  of  termination.  In  addition,  H.R. 
2273  would  require  the  FCC  to  make  available  technical  assistance 
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manuals  to  those  with  rights  and  responsibilities  under  this  act. 
While  no  authorization  level  is  stated,  CBO  estimates  the  cost  of 
developing  and  enforcing  these  regulations  to  be  $0.1  million  in 
fiscal  year  1991,  $0.1  million  in  fiscal  year  1992,  $0.2  million  in 
1993,  $0.2  million  in  1994,  and  $0.1  million  in  1995. 

National  Council  on  Disability. — H.R.  2273  would  require  the 
council  to  conduct  a  study  on  the  effect  that  wilderness  land  man- 
agement practices  have  on  the  ability  of  individuals  with  disabil- 
ities to  use  and  enjoy  the  National  Wilderness  Preservation 
System.  Although  no  authorization  level  is  stated,  CBO  estimates 
the  cost  of  this  study  would  be  $0.2  million  in  fiscal  year  1991  and 
$0.1  million  in  fiscal  year  1992. 

Other  Possible  Effects. — In  addition  to  the  federal  costs  of  estab- 
lishing and  enforcing  new  regulations,  H.R.  2273  could  also  affect 
the  federal  budget  indirectly  through  changes  in  employment  and 
earnings.  If  employment  patterns  and  earnings  were  to  change, 
both  federal  spending  and  federal  revenues  could  be  affected.  There 
is,  however,  insufficient  data  to  estimate  these  secondary  effects  on 
the  federal  budget. 

6.  Estimated  cost  to  State  and  local  governments:  Enactment  of 
H.R.  2273  would  result  in  substantial  costs  for  state  and  local  gov- 
ernments, but  CBO  cannot  estimate  the  total  impact  with  any  cer- 
tainty. Most  of  these  costs  would  involve  actions  required  to  make 
public  transit  systems  accessible  to  the  handicapped.  In  addition, 
some  local  governments  might  incur  additional  costs  to  make 
newly-constructed  pubUc  buildings  accessible,  as  required  by  this 
bill,  but  most  already  face  similar  requirements. 

Public  Buildings. — H.R.  2273  wold  mandate  that  newly  con- 
structed state  and  local  pubhc  buildings  be  made  accessible  to  the 
handicapped.  All  states  currently  mandate  accessibility  in  newly- 
constructed,  state-owned  public  buildings  and  therefore  would 
incur  little  or  no  costs  if  this  bill  were  to  be  enacted.  It  is  possible, 
however,  in  rare  cases,  for  some  local  governments  not  to  have 
such  law.  These  municipalities  would  incur  additional  costs  for 
making  newly-constructed,  locally-owned  public  buldings  accessible 
if  this  bill  were  to  become  law.  According  to  a  study  conducted  by 
the  Department  of  Housing  and  Urban  Development  in  1978,  the 
cost  of  making  a  building  accessible  to  the  handicapped  is  less  than 
one  percent  of  total  construction  costs  if  the  accessibility  features 
are  included  in  the  original  building  design.  Otherwise,  the  costs 
could  be  much  higher. 

Public  Transit. — CBO  cannot  provide  a  comprehensive  analysis 
of  the  impact  of  H.R.  2273  on  mass  transit  costs  of  state  and  local 
governments.  The  scope  of  the  bill's  requirements  in  this  area  is 
very  broad,  many  provisions  are  subject  to  interpretation,  and  the 
potential  effects  on  transit  systems  are  significant  and  complex. 
While  we  have  attempted  to  discuss  the  major  potential  areas  of 
cost,  we  cannot  assign  a  total  dollar  figure  to  these  costs. 

H.R.  2273  would  require  that  all  new  buses  and  rail  vehicles  be 
accessible  to  handicapped  individuals,  including  those  who  use 
wheelchairs,  and  that  public  transit  operators  offer  paratransit 
services  as  a  supplement  to  fixed  route  public  transportation.  In 
addition,  the  bill  includes  a  number  of  requirements  relating  to  the 
accessibility  of  mass  transportation  facilities.  Specifically,  all  new 
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facilities,  alterations  to  existing  facilities,  intercity  rail  stations, 
and  key  stations  in  rapid  rail,  commuter  rail,  and  light  rail  sys- 
tems would  have  to  be  accessible  to  handicapped  persons. 

Bus  and  Paratransit  Services. — CBO  estimates  that  it  would  cost 
between  $20  million  and  $30  million  a  year  over  the  next  several 
years  to  purchse  additional  lift-equipped  buses  as  required  by  H.R. 
2273.  Additional  maintenance  costs  would  increase  each  year  as 
lift-equipped  buses  are  acquired,  and  would  reach  $15  million  by 
1995.  The  required  paratransit  systems  would  add  to  those  costs. 

Based  on  the  size  of  the  current  fleet  and  on  projections  of  the 
American  Public  Transit  Association  (APTA),  CBO  expects  that 
public  transit  operators  will  purchase  about  4,300  buses  per  year, 
on  average,  over  the  next  five  years.  About  38  percent  of  the  exist- 
ing fleet  of  buses  is  currently  equipped  with  lifts  to  make  them  ac- 
cessible to  handicapped  inividuals  and,  based  on  APTA  projec- 
tions, we  estimate  that  an  average  of  55  percent  to  60  percent  of 
future  bus  purchases  will  be  lift-equipped  in  the  absence  of  new 
legislation.  Therefore,  this  bill  would  require  additional  annual 
purchases  of  about  1,800  lift-equipped  buses.  Assuming  that  the 
added  cost  per  bus  for  a  Hft  will  be  $10,000  to  $15,000  at  1990 
prices,  operators  would  have  to  spend  from  $20  million  to  $30  rrnl- 
lion  per  year,  on  average,  for  bus  acquisitions  as  a  result  of  this 
bill. 

Maintenance  and  operating  costs  of  lifts  have  varied  widely  in 
different  cities.  Assuming  that  additional  annual  costs  per  bus  av- 
erage $1,500,  we  estiamte  that  it  would  cost  about  $2  million  ia 
1991,  increasing  to  $15  million  in  1995,  to  maintain  and  operate  the 
additional  lift-equipped  buses  required  by  H.R.  2273. 

In  addition,  bus  fleets  may  have  to  be  expanded  to  make  up  for 
the  loss  in  seating  capacity  and  the  increase  in  boarding  time 
needed  to  accommodate  handicapped  persons.  The  cost  of  expand- 
ing bus  fleets  is  uncertain  since  the  extent  to  which  fleets  would 
need  to  be  expanded  depends  on  the  degree  to  which  handicapped 
persons  would  use  the  new  lift-equipped  buses.  If  such  use  in- 
creases significantly,  added  costs  could  be  substantial. 

These  costs  are  sensitive  to  the  number  of  bus  purchases  each 
year,  wh^ich  may  vary  considerably.  In  addition,  these  estimates  re- 
flect total  costs  for  all  transit  operators,  regardless  of  their  size. 
Costs  may  fall  disproportionately  on  smaller  operators,  who  are 
currently  more  likely  to  choose  options  other  than  lift-equipped 
buses  to  achieve  handicapped  access. 

The  bill  also  requires  transit  operators  to  offer  paratransit  or 
other  special  transportation  services  providing  a  level  of  service 
comparable  to  their  fixed  route  public  transportation.  Because  we 
cannot  predict  how  this  provision  will  be  implemented,  and  because 
the  demand  for  paratransit  services  is  wery  uncertain,  we  cannot 
estimate  the  potential  cost  of  the  paratransit  requirement,  but  it 
could  be  significant.  The  demand  for  paratransit  services  probably 
would  be  reduced  by  the  greater  availability  of  lift-equipped  buses. 

New  regulations  recently  proposed  by  the  Department  of  Trans- 
portation concerning  bus  and  paratransit  services  include  require- 
ments much  the  same  as  those  in  H.R.  2273.  Should  these  proposed 
rules  become  final  in  their  current  form,  the  mandates  of  the  bill 
would  have  much  less  effect. 
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Transit  Facilities. — We  expect  that  the  cost  of  compUance  with 
the  provisions  concerning  key  stations  would  be  significant  for  a 
number  of  transit  systems,  and  could  total  several  hundred  million 
dollars  (at  1990  prices)  over  20  years.  The  precise  level  of  these 
costs  would  depend  on  future  interpretation  of  the  bill's  require- 
ments and  on  the  specific  options  chosen  by  transit  systems  to 
achieve  accessibility.  The  costs  properly  attributable  to  this  bill 
would  also  depend  on  the  degree  to  which  transit  operators  will 
take  steps  to  achieve  accessibility  in  the  absence  of  new  legislation. 

In  1979,  CBO  published  a  study,  {Urban  Transportation  for 
Handicapped  Persons:  Alternative  Federal  Approaches,  November 
1979),  that  outlined  the  possible  costs  of  adapting  rail  systems  for 
handicapped  persons.  In  that  study,  CBO  estimated  that  the  capital 
costs  of  adapting  key  subway,  commuter  and  light  rail  stations  and 
vehicles  for  wheelchair  users  would  be  $1.1  billion  to  $1.7  billion, 
while  the  additional  annual  operating  and  maintenance  costs 
would  be  $14  million  to  $21  million. 

Based  on  a  1981  survey  of  transit  operators,  the  Department  of 
Transportation  has  estimated  that  adapting  existing  key  stations 
and  transit  vehicles  would  require  additional  capital  expenditures 
of  $2.5  billion  over  30  years  and  would  result  in  additional  annual 
operating  costs  averaging  $57  million  (in  1979  dollars)  over  that 
period.  Many  groups  representing  the  handicapped  asserted  that 
the  assumptions  and  methodology  used  by  the  transit  operators  in 
this  survey  tended  to  severely  overstate  these  costs.  The  depart- 
ment estimated  that  the  cumulative  impact  of  using  the  assump- 
tions put  forth  by  these  groups  could  lower  the  total  30-year  costs 
to  below  $1  billion. 

CBO  believes  that  the  figures  in  both  these  studies  significantly 
overstate  the  cost  of  the  requirements  of  H.R.  2273,  because,  in  the 
intervening  years,  several  of  the  major  rail  systems  have  begun  to 
take  steps  to  adapt  a  number  of  their  existing  stations  for  handi- 
capped access.  In  addition,  it  seems  likely  that  the  number  of  sta- 
tions that  would  be  defined  as  ''key"  under  this  bill  would  be  much 
lov/er  than  that  assumed  in  either  of  those  studies.  Furthermore, 
the  Metropolitan  Transit  Authority  in  New  York  and  the  South- 
eastern Pennsylvania  Transportation  Authority  in  Philadelphia, 
two  large  rail  systems,  have  entered  into  settlement  agreements 
with  handicapped  groups  that  include  plans  for  adaptation  of  key 
stations.  These  plans  would  probably  satisfy  the  bill's  requirement 
for  accessibility  of  key  stations.  Other  rail  systems  are  also  taking 
steps  to  make  existing  stations  accessible.  Therefore,  we  expect 
that  the  cost  of  the  bill's  requirements  concerning  key  stations 
would  probably  not  be  greater  than  $1  billion  (in  1990  dollars)  and 
might  be  considerably  less. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  CBO  prepared  an  estimate  of  S.  933, 
the  Americans  with  Disabilities  Act  of  1989,  as  ordered  reported  by 
the  Senate  Committee  on  Labor  and  Human  Resources  on  August 
2,  1989.  We  also  prepared  estimates  of  other  versions  of  H.R.  2273, 
the  Americans  with  Disabilities  Act  of  1989:  as  ordered  reported  by 
the  House  Committee  on  Education  and  Labor  on  November  14, 
1989;  as  ordered  reported  by  the  House  Committee  on  Energy  and 
Commerce  on  March  13,  1990;  and  as  ordered  reported  by  the 
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House  Committee  on  Public  Works  and  Transportation  on  April  3, 
1990.  The  estimates  in  this  bill  are  similar  to  those  for  the  versions 
of  H.R.  2273  ordered  reported  by  the  House  Committees  and  are 
substantially  different  from  those  in  the  Senate  bill. 

9.  Estimate  prepared  by:  Cory  Leach  and  Marjorie  Miller. 

10.  Estimate  approved  by:  C.G.  Nuckols  (For  James  L.  Blum, 
Assistant  Director  for  Budget  Analysis). 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  Rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italics, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

Communications  Act  of  1934 
******* 

application  of  act 

Sec.  2.  (a)  *  *  * 

(b)  Except  as  provided  in  [section  223  or  224]  section  223,  224, 
and  225  and  subject  to  the  provisions  of  section  301  and  title  VI, 
nothing  in  this  Act  shall  be  construed  to  apply  or  to  give  the  Com- 
mission jurisdiction  with  respect  to  (1)  charges,  classifications,  prac- 
tices, services,  facilities,  or  regulations  for  or  in  connection  with  in- 
strastate  communication  service  by  wire  or  radio  of  any  carrier,  or 
(2)  any  carrier  engaged  in  interstate  or  foreign  communications 
solely  through  physical  connection  with  the  facilities  of  another 
carrier  not  directly  or  indirectly  controlling  or  controlled  by,  or 
under  direct  or  indirect  common  control  with  such  carrier,  or  (3) 
any  carrier  engaged  in  interstate  or  foreign  communication  solely 
through  connection  by  radio,  or  by  wire  and  radio,  with  facilities, 
located  in  an  adjoining  State  or  in  Canada  or  Mexico  (where  they 
adjoin  the  State  in  which  the  carrier  is  doing  business),  of  another 
carrier  not  directly  or  indirectly  controlling  or  controlled  by,  or 
under  direct  or  indirect  common  control  with  such  carrier,  or  (4) 
any  carrier  to  which  clause  (2)  or  clause  (3)  would  be  applicable 
except  for  furnishing  interstate  mobile  radio  communication  serv- 
ice or  radio  communication  service  to  mobile  stations  on  land  vehi- 
cles in  Canada  or  Mexico;  except  that  sections  201  through  205  of 
this  Act,  both  inclusive,  shall,  except  as  otherwise  provided  therein, 
apply  to  carriers  described  in  clauses  (2),  (3),  and  (4). 

******* 

Title  II — Common  Carriers 
*******. 

special  provisions  relating  to  telephone  companies 
Sec.  221.  (a) 

(b)  Subject  to  the  provisions  of  [section  301 J  sections  225  and 
201,  nothing  in  this  Act  shall  be  construed  to  apply,  or  to  give  the 
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Commission  jurisdiction,  with  respect  to  charges,  classifications, 
practices,  services,  facilities,  or  regulations  for  or  in  connection 
with  wire,  mobile,  or  point-to-point  radio  telephone  exchange  serv- 
ice, or  any  combination  thereof  even  though  a  portion  of  such  ex- 
change service  constitutes  interstate  or  foreign  communication,  in 
any  case  where  such  matters  are  subject  to  regulation  by  a  State 
commission  or  by  local  governmental  authority. 

******* 

SEC.  225.  TELECOMMUNICATIONS  SERVICES  FOR  HEARING-IMPAIRED  AND 
SPEECH-IMPAIRED  INDIVIDUALS 

(a)  Definitions. — As  used  in  this  this  section — 

(V  Common  carrier  or  carrier.— The  term  ''common  carri- 
er" or  ''carrier"  includes  any  common  carrier  engaged  in  inter- 
state communication  by  wire  or  radio  as  defined  in  section  SOi), 
any  common  carrier  engaged  in  interastate  communication  by 
wire  or  radio,  and  any  common  carrier  engaged  in  both  inter- 
state and  intrastate  communications,  notwithstanding  sections 
2(b)  and  221(b). 

(2)  TDD. — The  term  "TDD"  means  a  Telecommunications 
Device  for  the  Deaf,  which  is  a  machine  that  employs  graphic 
communications  in  the  transmission  of  coded  signals  through  a 
wire  or  radio  communication  system. 

(S)  Telecommunications  relay  services.— The  term  "tele- 
commMnications  relay  services"  means  telephone  transmission 
services  that  provide  the  ability  for  an  individual  who  has  a 
hearing  impairment  or  speech  impairment  to  engage  in  commu- 
nication by  wire  or  radio  with  a  hearing  individual  in  a 
manner  that  is  functionally  equivalent  to  the  ability  of  an  indi- 
vidual who  does  not  have  a  hearing  impairment  or  speech  im- 
pairment to  communicate  using  voice  communication  services 
by  wire  or  radio.  Such  term  includes  services  that  enable  two- 
way  communication  between  an  individual  who  uses  a  TDD  or 
other  nonvoice  terminal  device  and  an  individual  who  does  not 
use  such  a  device. 

(b)  Availability  of  Telecommunications  Relay  Services. — 

(1)  In  general.— In  order  to  carry  out  the  purposes  estab- 
lished under  section  1,  to  make  available  to  all  individu^^  ls 
the  United  States  a  rapid,  efficient  nationwide  communication 
service,  and  to  increase  the  utility  of  the  telephone  system  of  the 
Nation,  the  Commisson  shall  ensure  that  interstate  and  intra- 
state telecommunications  relay  services  are  available,  to  extent 
possible  and  in  the  most  efficient  manner,  to  hearing-impaired 
and  speech-impaired  individuals  in  the  United  States. 

(2)  Remedies. — For  purposes  of  this  section,  the  same  reme- 
dies, procedures,  rights,  and  obligations  under  this  Act  that  are 
applicable  to  common  carriers  engaged  in  interstate  communi- 
cation by  wire  or  radio  are  also  applicable  to  common  carriers 
engaged  in  intrastate  communication  by  wire  or  radio  and 
common  carriers  engaged  in  both  interstate  and  intrastate  com- 
munication by  wire  or  radio. 

(c)  Provision  of  Services. — Each  common  carrier  providing  tele- 
phone voice  transmission  services  shall  provide  telecom^munications 
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relay  services  individually,  through  designees,  or  in  concert  with 
other  carriers  not  later  than  3  years  after  the  date  of  enactment  of 
this  section, 
(d)  Regulations. — 

(1)  In  general. — The  Commission  shall,  not  later  than  1  year 
after  the  date  of  enactment  of  this  section,  prescribe  regulations 
to  implement  this  section,  including  regulations  that — 

(A)  establish  functional  requirements,  guidelines,  and  op- 
erations procedures  for  telecommunications  relay  services; 

(B)  establish  minimum  standards  that  shall  be  met  by 
common  carriers  in  carrying  out  subsection  (c); 

(C)  require  that  telecommunications  relay  services  operate 
every  day  for  24  hours  per  day; 

(D)  require  that  users  of  telecommunications  relay  serv- 
ices pay  rates  no  greater  than  the  rates  paid  for  functional- 
ly equivalent  voice  communications  services  with  respect  to 
such  factors  as  the  duration  of  the  call,  the  time  of  day, 
and  the  distance  from  point  of  origination  to  point  of  ter- 
mination; 

(E)  prohibit  relay  operators  from  refusing  calls  or  limit- 
ing the  length  of  calls  that  use  telecommunications  realy 
services. 

(F)  prohibit  relay  operators  from  disclosing  the  content  of 
any  relayed  conversation  and  from  keeping  records  of  the 
content  of  any  such  converstation  beyond  the  duration  of 
the  call;  and 

(G)  prohibit  relay  operators  from  intentionally  altering  a 
relayed  conversation. 

(2)  Technology. — The  Commission  shall  ensure  that  regula- 
tions prescribed  to  implement  this  section  encourage  the  use  of 
existing  technology  and  do  not  discourage  or  impair  the  devel- 
opment of  improved  technology. 

(3)  Jurisdictional  separation  of  costs. — 

(A)  In  general. — The  Commission  shall  prescribe  regula- 
tions governing  the  jurisdictional  separation  of  costs  for  the 
services  provided  pursuant  to  this  section. 

(B)  Recovering  costs. — Such  regulations  shall  generally 
provide  that  costs  caused  by  interstate  telecommunications 
relay  services  shall  be  recovered  from  the  interstate  juris- 
diction and  costs  caused  by  intrastate  telecommunications 
relay  services  shall  be  recovered  from  the  intrastate  juris- 
diction. 

(C)  Joint  provision  of  services. — To  the  extent  inter- 
state and  intrastate  common  carriers  jointly  provide  tele- 
communications relay  services,  the  procedures  established 
in  section  410  shall  be  followed,  as  applicable. 

(4)  Fixed  monthly  charge. — The  Commission  shall  not 
permit  carriers  to  impose  a  fixed  monthly  charge  on  residential 
customers  to  recover  the  costs  of  providing  interstate  telecom- 
munication relay  services. 

(5)  Undue  burden. — If  the  Commission  finds  that  full  com- 
pliance with  the  requirements  of  this  section  would  unduly 
burden  one  or  more  common  carriers,  the  Commission  may 
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extend  the  date  for  full  compliance  by  such  carrier  for  a  period 
not  to  exceed  1  additional  year. 

(e)  Enforcement. — 

(1)  In  general, — Subject  to  subsections  (f)  and  (g),  the  Com- 
mission shall  enforce  this  section. 

(2)  Complaint. — The  Commission  shall  resolve,  by  final 
order,  a  complaint  alleging  a  violation  of  this  section  within 
180  days  after  the  date  such  complaint  is  filed. 

(f)  Certification. — 

(1)  State  documentation. — Each  State  may  submit  docu- 
mentation to  the  Commission  that  describes  the  program  of 
such  State  for  implementing  intrastate  telecommunications 
relay  services. 

(2)  Requirements  for  certification.— After  review  of  such 
documentation,  the  Commission  shall  certify  the  State  program 
if  the  Commission  determines  that  the  program  makes  avail- 
able to  hearing-impaired  and  speech-impaired  individuals 
either  directly,  through  designees,  or  through  regulation  of 
intrastate  common  carriers,  intrastate  telecommunications  relay 
services  in  such  State  in  a  manner  that  meets  the  requirements 
of  regulations  prescribed  by  the  Commission  under  subsection 
(d). 

(3)  Method  of  funding. — Except  as  provided  in  subsection 
(d),  the  Commission  shall  not  refuse  to  certify  a  State  program 
based  solely  on  the  method  such  State  will  implement  for  fund- 
ing intrastate  telecommunication  relay  services. 

(i)  Suspension  or  revocation  of  certification. —The  Com- 
mission may  suspend  or  revoke  such  certification  if,  after  notice 
and  opportunity  for  hearing,  the  Commission  determines  that 
such  certification  is  no  longer  waranted. 

(g)  Complaint. — 

(1)  Referral  of  complaint. — If  a  complaint  to  the  Commis- 
sion alleges  a  violation  of  this  section  with  respect  to  intrastate 
telecommunications  relay  services  within  a  State  and  certifica- 
tion of  the  program  of  such  State  under  subsection  (f)  is  in 
effect,  the  Commission  shall  refer  such  complaint  to  such  State. 

(2)  Jurisdiction  of  commission.— After  referring  a  complaint 
to  a  State  under  paragraph  (1),  the  Commission  shall  exercise 
jurisdiction  over  such  complaint  only  if— 

(A)  final  action  under  such  State  program  has  not  been 
taken  on  such  complaint  by  such  State — 

(i)  within  180  days  after  the  complaint  is  filed  with 
such  State;  or 

(ii)  within  a  shorter  period  as  prescribed  by  the  regu- 
lations of  such  State;  or 

(B)  the  Commission  determines  that  such  State  program 
is  no  longer  qualified  for  certification  under  subsection  (f). 

*  *  *  *  *  *  * 
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DEFINITIONS 

Sec.  7.  For  the  purposes  of  this  Act:  (1) 

(8)(A)  *  *  * 

(B)  [Subject  to  the  second  sentence  of  this  subparagraph,]  Sub- 
ject to  subparagraphs  (C)  and  (DJ,  the  term  "individual  with  handi- 
caps" means,  for  purposes  of  titles  IV  and  V  of  this  Act,  any  person 
who  (i)  has  a  physical  or  mental  impairment  which  substantially 
limits  one  or  more  of  such  person's  major  life  activities,  (ii)  has  a 
record  of  such  an  impairment,  or  (iii)  is  regarded  as  having  such  an 
impairment.  [For  purposes  of  sections  503  and  504  as  such  sections 
relate  to  employment,  such  term  does  not  include  any  individual 
who  is  an  alcoholic  or  drug  abuser  whose  current  use  of  alcohol  or 
drugs  prevents  such  individual  from  performing  the  duties  of  the 
job  in  question  or  whose  emplojmaent,  by  reason  of  such  current  al- 
cohol or  drug  abuse,  would  constitute  a  direct  threat  to  property  or 
the  safety  of  others.] 

(C)  For  purposes  of  subchapter  V  of  this  Act  the  term  ''individual 
with  handicaps"  does  not  include  an  individual  who  is  a  current 
illegal  user  of  drugs,  when  a  recipient  acts  on  the  basis  of  such  use. 

[(C)]  (DJ  For  the  purposes  of  sections  503  and  504,  as  such  sections 
relate  to  employment,  such  term  does  not  include  an  individual  who 
has  a  currently  contagious  disease  or  infection  and  who,  by  reason  of 
such  disease  or  infection,  would  constitute  a  direct  threat  to  the 
health  or  safety  of  other  individuals  or  who,  by  reason  of  the 
currently  contagious  disease  or  infection,  is  unable  to  perform  the 
duties  of  the  job. 

******* 

(22)  The  term  ^'drugs "  means  controlled  substances,  as  defined  in 
schedules  I  through  V  of  section  202  of  the  Controlled  Substances 
Act  (21  U.S.C.  812),  the  possession  or  distribution  of  which  is  unlaw- 
ful under  such  Act.  The  term  "illegal  use  of  drugs "  does  not  mean 
the  use  of  controlled  substances  taken  under  supervision  of  a  li- 
censed health  professional  or  other  uses  authorized  by  the  Con- 
trolled Substances  Act  or  other  provisions  of  Federal  law. 


ADDITIONAL  VIEWS  OF  HON.  F.  JAMES  SENSENBRENNER, 
JR.,  HON.  BILL  McCOLLUM,  HON.  GEORGE  W.  GEKAS, 
HON.  WILLIAM  E.  DANNEMEYER,  HON.  LAMAR  S.  SMITH, 
AND  HON.  CRAIG  T.  JAMES 

We  are  concerned  that  Section  107  of  the  Americans  with  Dis- 
abilities Act  Unking  the  employment  remedies  under  the  Act  to 
remedies  available  under  Title  VII  of  the  Civil  Rights  Act  of  1964 
should  be  amended  to  clarify  that  the  ADA  only  calls  for  equitable 
relief  as  a  remedy  for  employment  discrimination. 

If  the  remedies  provision  of  the  ADA  is  to  be  changed,  there 
should  be  a  conscious  debate  and  a  conscious  vote  on  the  issue, 
rather  than  a  ''bootstrap"  to  the  pending  Civil  Rights  Act  of  1990. 

Background 

As  originally  introduced,  the  Americans  with  Disabilities  Act 
(H.R.  2273  and  S.  933)  would  have  provided  greater  remedies  for 
the  disabled  than  provided  under  current  Title  VII  law.  H.R.  2273 
originally  contained  the  following  provision: 

SEC.  205.  ENFORCEMENT. 

The  remedies  and  procedures  set  forth  in  sections  706, 
709,  and  710  of  the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000e-5,  2000e-8,  and  2000e-9),  and  the  remedies  and  pro- 
cedures available  under  section  1981  of  the  Revised  Stat- 
ues (42  U.S.C.  1981)  shall  be  available,  with  respect  to  any 
individual  who  believes  that  he  or  she  is  being  or  about  to 
be  subjected  to  discrimination  on  the  basis  of  disability  in 
violation  of  any  provisions  of  this  Act,  or  regulations  pro- 
mulgated under  section  204,  concerning  employment. 

The  highlighted  portion  of  the  statute  references  Section  1981  of 
the  Civil  Rights  Act  of  1866.  Section  1981  has  been  interpreted  by 
the  courst  to  allow  for  recovery  of  punitive  and  compensatory  dam- 
ages and  jury  trials  in  certain  cases  of  employment  discrimination. 
Inclusion  of  this  language  in  the  original  version  of  the  ADA  would 
have  allowed  the  recovery  of  expanded  damages  and  jury  trials  for 
employment  discrimination  against  the  disabled  under  the  ADA. 

After  intense  negotiations  between  the  Senate  and  the  Bush  Ad- 
ministration, an  agreement  was  reached  in  August  of  1989  to, 
among  other  items,  delete  the  reference  to  Section  1981  procedures 
from  the  employment  remedies  provision  in  exchange  for  broaden- 
ing the  coverage  under  the  public  accommodations  title.  Thus,  the 
ADA's  employment  remedies  were  limited  to  current  Title  VII 
remedies:  back  pay,  injunctive  relief,  reinstatement  and  attorneys' 
fees.  With  this  significant  change,  the  Bush  Administration  and 
the  business  community  gave  their  support  to  the  bill.  The  Senate 
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passed  the  bill  on  September  7,  1989  by  a  vote  of  76  to  8  and  it  was 
sent  to  the  House  for  consideration. 

Four  Committees  of  the  House  reviewed  the  Americans  with  Dis- 
abilities Act:  the  Committee  on  Education  and  Labor,  Energy  and 
Commerce,  Public  Works  and  Transportation  and  the  Judiciary 
Committee.  Of  these  Committees,  Judiciary  and  Education  and 
Labor  have  had  jurisdiction  to  review  Title  I  of  the  ADA  prohibit- 
ing discrimination  in  employment  against  the  disabled.  In  October 
and  November  or  1989,  the  Subcommittee  on  Civil  and  Constitu- 
tional Rights  held  hearings  on  H.R.  2273.  On  November  14,  1989, 
the  Committee  on  Education  and  labor  reported  a  version  of  H.R. 
2273  which  incorporated  the  changes  made  in  S.  933  and  as  modi- 
fied through  additional  negotiations  among  the  Committee  mem- 
bers. 

On  February  7,  1990,  Senator  Kennedy  and  Representative  Haw- 
kins introduced  the  Civil  Rights  Act  of  1990  (H.R.  4000  and  S. 
2104).  H.R.  4000  would  exppand  damages  available  in  Title  VII  ac- 
tions to  authorize  punitive  and  compensatory  damages  and  jury 
trials.  Because  of  the  cross-reference  to  Title  VII,  amendment  of 
Title  VII  as  proposed  in  the  Civil  Rights  Act  of  1990  would  amend 
the  em-ployment  discrimination  remedies  of  the  ADA  to  provide  for 
the  expanded  remedies. 

At  the  time  that  the  Subcommittee  on  Civil  and  Constitutional 
Rights  held  its  hearings  and  the  Committee  on  Education  and 
Labor  reported  on  the  bill,  the  damages  available  for  employment 
discrimination  were  limited  to  current  Title  VII  remedies.  Thus, 
the  expansion  of  remedies  proposed  by  H.R.  4000  had  not  previous- 
ly been  considered  by  the  House  and  in  fact  had  been  explicitly  re- 
jected by  the  Senate  in  the  context  of  the  Americans  with  Disabil- 
ities Act. 

Proposed  Amendment 

Congressman  Sensenbrenner  offered  an  amendment  in  the  Sub- 
committee on  Civil  and  Constitutional  Rights  and  at  the  Full  Judi- 
ciary Committee  Markup  to  "de-link"  the  remedies  for  employment 
discrimination  in  the  Americans  with  Disabilities  Act  from  the 
remedies  contained  in  Title  VII  of  the  Civil  Rights  Act  of  1964 
amendments. 

The  amendment  offered  would  have  incorporated  the  remedies 
and  procedures  set  forth  in  sections  705,  706,  707,  709  and  710  of 
the  Civil  Rights  Act  of  1964  while  limiting  the  remedies  to  current 
Title  VII  remedies:  injunctive  relief,  attorneys'  fees  and  back  pay. 
The  amendment  was  defeated  in  the  Full  Committee  by  a  voice 
vote. 

The  amendment  was  offered  for  two  reasons.  First,  the  Adminis- 
tration and  the  business  community  view  the  possible  effect  of  H.R. 
4000  on  the  ADA  as  a  substantial  breach  of  the  agreement  reached 
last  year  with  the  Senate  on  the  ADA. 

In  anticipation  of  the  Judiciary  Committee  markup  of  the  Ameri- 
cans with  Disabilities  Act,  Attorney  General  Thornburgh  sent  a 
letter  to  Congressman  Hamilton  Fish,  Jr.,  the  Ranking  Minority 
Member  of  the  House  Judiciary  Committee  on  March  12,  1990.  The 
letter  stated. 
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A  very  critical  element  of  this  bill  was  that,  as  under 
Title  VII  of  the  Civil  Rights  Act  of  1964,  the  remedies  it 
made  available  for  violations  of  the  employment  title  were 
limited  to  non-damage  remedies  that  can  be  obtained  in  a 
trial  before  a  judge.  That  formulation  was  crucial  to  the 
thrust  and  structure  of  a  number  of  critical  sections  of  the 
legislation.  Because  we  were  emulating  the  remedial 
scheme  of  Title  VII,  those  remedies  were  simply  incorpo- 
rated by  reference.  In  return,  the  Administration  agreed  to 
broad  coverage  under  the  public  accommodations  title,  e.g. 
retail  stores,  doctors'  and  lawyers'  offices,  drug  stores  and 
grocery  stores — all  establishments  necessary  for  people 
with  disabilities  to  be  truly  in  the  mainstream.  This  cover- 
age is  much  broader  than  Title  II  of  the  Civil  Rights  Act  of 
1964,  which  essentially  prohibits  discrimination  on  the 
basis  of  race  in  hotels,  motels,  restaurants,  gas  stations, 
and  places  of  public  entertainment. 

The  Kennedy-Hawkins  bill  would  greatly  expand  the 
remedies  available  under  Title  VII  and  hence,  by  refer- 
ence, the  remedies  in  the  employment  title  of  the  ADA. 
The  Administration  is  opposed  to  that  aspect  of  Kennedy- 
Hawkins,  as  stated  in  our  testimony  on  that  legislation. 
The  ADA  need  not  be  held  hostage  to  the  legislative  out- 
come on  Kennedy-Hawkins,  however,  in  order  to  ensure 
that  a  critical  element  of  the  agreement  struck  previously 
will  be  observed. 

Second,  expansion  of  remedies,  especially  in  the  context  of  a  new 
and  comprehensive  piece  of  legislation  is  ill-advised.  Employers  and 
employees  have  had  more  than  25  years  of  experience  with  the  pro- 
cedures and  remedies  of  Title  VII  for  discrimination  based  on  race, 
color,  religion,  sex  or  national  origin.  In  enacting  Title  VII  and 
other  employment  discrimination  statutes.  Congress  has  consistent- 
ly pursued  a  policy  of  encouraging  mediation  and  conciliation  in  re- 
solving disputes  and  in  avoiding  unnecessary  litigation.  The  cur- 
rent remedies  of  Title  VII  are  equitable,  that  is,  they  are  intended 
to  restore  the  individual  to  the  position  he  or  she  would  have  been 
in  but  for  the  discrimination.  As  stated  above,  the  relief  available 
includes  injunctions,  back  pay,  promotion,  reinstatement  and  attor- 
neys' fees. 

Although  federal  agencies  and  recipients  of  federal  funds  have 
been  covered  under  the  Rehabilitation  Act  prohibiting  discrimina- 
tion against  the  disabled  since  1973,  the  "mainstream"  of  society, 
"the  retail  stores,  doctors'  and  lawyers'  offices,  drug  stores  and  gro- 
cery stores"  have  no  experience  in  compliance  with  anti-discrimi- 
nation laws  against  the  disabled.  The  possibility  of  a  compensatory 
and/or  punitive  damages  award  and  a  jury  trial  in  employment 
disputes,  therefore,  raises  the  stakes  much  higher.  In  order  to  be 
effective  at  eliminating  discrimination  against  the  disabled,  the 
active  cooperation  of  business  will  be  required. 

We  urge  our  colleagues  to  consider  the  consequences  of  the  fail- 
ure to  remedy  this  problem.  We  should  not  let  this  dispute  over 
remedies  in  the  ADA  undermine  its  promise  and  the  business  com- 
munity's response  to  it.  The  employment  titles  of  the  ADA  should 
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be  amended  so  that  it  clearly  reflects  the  remedies  of  back  pay,  in- 
junctive relief  and  attorneys  fees  as  it  was  originally  intended.  To 
do  otherwise  is  to  take  the  risk  of  postponing,  once  again,  the  civil 
rights  of  many  disabled  Americans. 

F.  James  Sensenbrenner,  Jr. 
George  W.  Gekas. 
Craig  T.  James. 
Bill  McCollum. 
William  E.  Dannemeyer. 
Lamar  Smith. 


DISSENTING  VIEWS  OF  HON.  CHUCK  DOUGLAS 


Four  different  House  committees  have  studied  the  Americans 
with  Disabilities  Act,  and  each  has  adopted  amendments  which 
greately  clarify  a  poorly  drafted  bill  which  raced  through  the 
Senate  attracting  very  little  consideration.  The  original  version 
was  vague  and  subject  to  varying  interpretations  by  those  who 
would  benefit  from  its  provisions,  as  well  as  those  who  would  be 
required  to  take  the  required  corrective  actions. 

One  of  my  amendments,  which  was  unanimously  adopted,  specifi- 
cally limited  the  rights  and  procedures  available  under  the  ADA  to 
those  which  are  available  to  women  and  minorities  under  Title  VII 
of  the  Civil  Rights  Act  of  1964.  Without  this  amendment,  persons 
claiming  discrimination  could  have  gone  directly  to  court,  avoiding 
all  attempts  at  mediation  and  could  have  sued  for  all  kinds  of  dam- 
ages which  were  not  anticipated  by  Congress.  I  am  pleased  the 
committee  saw  the  wisdom  of  my  remedies  language. 

Another  amendment  which  was  passed,  addressed  a  concern 
which  I  had  initially  raised.  That  amendment,  further  defined 
when  an  employer  could  refuse  to  hire  or  continue  to  employ  an 
employee.  If  the  employee  would  pose  a  ''direct  threat''  to  the 
health  or  safety  of  individuals  in  the  work  place,  the  employer  has 
a  defense  for  refusing  to  hire  that  individual.  The  amendment 
clarified  that  a  ''direct  threat"  is  one  which  would  place  those 
other  workers  at  a  "significant  risk"  from  any  harm.  This  was 
needed  in  order  to  address  my  concern  about  dangerous  or  unbal- 
anced workers  threatening  co-workers. 

I  still  have  serious  problems  with  those  employers  who  are  cov- 
ered by  the  bill  and  those  who  are  not.  Even  though  the  same  ex- 
emption exists  in  the  Civil  Rights  Act  of  1964,  I  question  the  provi- 
sion in  the  employment  title  of  the  bill  which  exempts  "a  bona  fide 
private  membership  club  (other  than  a  labor  organization)  that  is 
exempt  from  section  501(c)  of  the  Internal  Revenue  Code."  This  bill 
should  include  as  many  organizations  as  possible  and  not  just  the 
businesses  of  this  country  which  are  trying  to  make  profits. 

It  is  also  incredible  to  me  that  the  largest  employer  in  this  coun- 
try, the  Federal  Government,  is  exempt  from  this  bill!  While  other 
laws  are  said  to  cover  the  Federal  Government's  responsibilities  to 
the  disabled,  those  laws  do  not  contain  the  exact  same  provisions 
as  this  bill.  How  can  we  tell  every  State  and  political  subdivision, 
as  well  as  every  business  employing  over  15  people,  that  they  must 
comply  but  then  say  our  largest  employer  does  not  have  to  comply 
with  the  same  law.  All  of  us  are  going  to  be  very  embarrassed  when 
we  try  to  explain  why  even  churches  must  comply  but  the  Federal 
Government  and  golf  clubs  get  off  scot-free.  Churches  should  be 
exempt  because  of  the  First  Amendment  to  the  Constitution,  but 
under  this  legislation  those  rights  are  violated. 
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It  is  my  opinion  that  we  are  further  compUcating  this  area  of 
law  by  introducing  an  almost  impossible  standard  for  employers  to 
meet  with  the  requirement  that  they  must  justify  all  their  actions 
regarding  the  disabled  as  a  "business  necessity."  The  current 
standard  which  is  applied  in  discrimination  cases  for  women  and 
minorities  is  'legitimate  business  purpose."  Why  complicate  the 
law  by  establishing  a  new  standard  which  does  not  parallel  the  law 
with  other  minority  groups? 

I  believe  that  still  more  consideration  should  be  given  to  the 
public  safety  issue  at  the  pre-hire  stage.  When  a  police  or  sheriffs 
department  is  considering  hiring  an  individual  who  mil  handle  a 
deadly  weapon,  it  should  be  free  to  inquire  as  to  an  individual's 
mental  stability,  well  before  it  has  extended  an  offer  of  employ- 
ment. The  City  of  Los  Angeles  is  an  excellent  example.  According 
to  Dr.  Sheldon  Kay,  Chief  Psychiatrist  for  the  Los  Angeles  Police 
Department,  before  an  applicant  is  extended  an  invitation  to  attend 
the  police  academy,  the  individual  is  given  a  battery  of  medical 
tests  and  undergoes  a  background  check.  The  very  last  test  the  in- 
dividual undergoes  is  a  psychological  test  and  interview  to  deter- 
mine if  the  individuad  is  stable  enough  to  perform  the  duties  of  a 
police  officer. 

The  way  the  legislation  now  reads,  none  of  these  tests  could  be 
run  until  after  an  offer  of  employment  has  been  extended,  even 
though  that  offer  may  be  conditioned  on  succesfuUy  passing  these 
tests.  According  to  Dr.  Kay,  moving  the  timing  of  the  test  to  the 
end  of  the  hiring  sequence  would  be  extremely  disruptive.  As 
things  currently  stand,  once  an  applicant  has  an  offer  of  employ- 
ment he  gives  notice  to  his  or  her  present  employer.  Under  the  leg- 
islation as  drafted,  he  would  not  be  certain  he  had  a  job  until  after 
he  had  passed  all  the  exams.  Dr.  Kay  indicated  that  an  applicant 
could  be  in  the  embarrassing  position  of  telling  his  associates  that 
he  had  been  offered  a  position  and  then  have  to  tell  them  he  had 
failed  the  mental  stability  test  portions  of  the  job. 

In  essence,  a  department  would  have  to  offer  everybody  a  job  and 
then  test  to  see  who  was  disqualified  totally  rather  than  being  able 
to  weed  out  unqualified  applicants  at  any  point  during  the  process. 
This  would  certainly  place  a  chilling  effect  on  these  types  of  tests 
which  are  designed  to  protect  the  public  safety.  Hundreds  of  other 
police  and  private  security  agencies  work  this  way.  Does  it  not 
make  sense  for  these  departments  to  be  able  to  screen  out  individ- 
uals who  cannot  perform  the  "essential  functions"  of  the  job  before 
they  even  consider  hiring  an  individual?  Let's  not  make  the  job  of 
the  police  even  tougher  than  it  is. 

We  also  do  not  want  to  force  establishments  like  restaurants  out 
of  business  causing  the  ultimate  "undue  hardship."  Under  H.R. 
2273,  as  presently  drafted,  a  food  service  operator  could  not  even 
transfer  an  employee  with  AIDS,  or  one  who  has  tested  positive  for 
the  AIDS  virus  out  of  a  food-handling  position  even  if  the  employer 
continued  to  pay  the  same  wages  and  benefits.  The  reasons  the  em- 
ployer could  not  are  the  following: 

(1)  The  person  does  not  pose  a  direct  threat  to  the  health  and 
safety  of  other  workers  and  patrons.  Center  for  Disease  Control 
guidelines  consistently  state  that  the  AIDS  virus  is  not  trans- 
mitted through  food  or  drink  or  casual  contact. 
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(2)  While  the  disease  is  in  the  very  early  stages,  an  employee 
could  certainly  continue  to  perform  the  essential  functions  of 
the  job  because  he  or  she  would  not  "be  sick." 

Unfortunately,  there  are  many  Americans  who  panic  at  the  men- 
tion of  the  word  AIDS  and  would  refuse  to  patronize  any  food  es- 
tablishment if  an  employee  were  known  to  have  the  virus.  Very 
few  restaurants  have  the  luxury  of  a  captive  audience  of  customers 
who  have  no  place  else  to  go  to  get  a  meal.  It  is  a  very  competitive 
business,  and  for  the  restaurant  with  an  employee  known  to  have 
AIDS,  it  will  translate  to  no  customers  and  no  business  at  all.  With 
over  600,000  restaurants  in  this  country  all  you  need  to  do  is  go  to 
another  establishment  down  the  street.  It  will  be  too  late  after  the 
business  has  lost  all  its  customers  for  "the  undue  harship"  defense 
to  do  much  good. 

There  are  also  sections  of  the  bill  which  either  have  not  been  ex- 
plained carefully  or  are  not  capable  of  being  understood.  A  good  ex- 
ample comes  in  Section  501(c)  which  deals  with  insurance.  After 
spending  a  great  deal  of  time  explaining  what  insurance  plans  are 
permissible,  the  Act  seems  to  say  that  these  same  plans  which 
were  previously  approved  are  not  permissible  if  they  act  as  a  sub- 
terfuge to  the  purposes  of  the  Act.  What  does  that  mean?  How  does 
an  employer  or  employee  know  when  a  subterfuge  has  been  cre- 
ated? 

One  of  the  purposes  of  this  and  every  piece  of  legislation  is  to 
provide  a  basis  for  reasonable  expectation  between  parties  in  con- 
flict. Even  though  great  strides  have  been  made  in  cleaning  up  this 
bill  in  that  regard,  it  is  still  nebulous.  What  the  meaning  of  "undue 
hardship"  or  "reasonable  accommodation"  is  will  vary  depending 
upon  where  you  sit.  This  legislation  should  attempt  to  narrow  the 
gap  between  those  expectation  levels.  At  this  point,  those  expecta- 
tions are  left  for  courts  all  over  this  country  to  decide.  No  one  will 
ever  be  certain  that  they  have  complied.  Let's  make  them  at  least 
a  little  more  certain.  Congress  is  abrogating  it  constitutional  duty 
by  writing  vague  laws  which  must  be  clarified  by  the  Federal 
courts.  Our  responsibility  is  to  write  laws  which  can  be  clearly  un- 
derstood when  reading  them — not  have  another  branch  of  govern- 
ment do  our  job. 

Chuck  Douglas. 
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